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Washington Update
by Brian H. Graff, Esqg.

Several ASPA members
have suggested that | write a
short column for each issue of
the Pension Actuary updating the
membership about the goings-on
here in Washington. Hereisthe
first installment. Hopefully,
there will be enough going onin
our nation’s capitol relating to
pensionsto warrant acolumn for
every issue.

Continued on page 17

A. Haeworth

Robertson

Discusses Social Security

Haeworth Robertson, chief actuary of the U.S.
Socia Security Administration from 1975 to 1978,
resigned in order to more effectively focus national attention

on Socia Security’s long-term problems.

His landmark

books The Coming Revolutionin Social Security (1981) and
Social Security: What Every Taxpayer Should Know (1992)
earned critical acclam for their in-depth examinations of
Socia Security. Currently president of the Retirement Policy
Institute, a nonprofit retirement policy research and educa-
tion organization in Washington, D.C., Robertson haswritten
anew book on Social Security: The Big Lie.

Theresa Lensander, CPC, QPA,
and Paul S. Polapink, MSPA, of the
National Retirement Income Policy
Subcommittee of ASPA’s Govern-
ment Affairs Committee, interviewed
Robertson about his new book, about
Social Security’ s problems, and about
what ASPA members can do to help
solve the problems.

L ensander:

Mr. Robertson, inyour book, you
discuss various myths about Socid
Security, as well as deception of the
public with regard to Social Security.
This deception makes more sense if
we can appreciatetheway it hasbeen

communicated to the public from an
historical perspective, as you also
point out in your book. For example,
how did the terms earned right, trust
fund, contributions and insurance
program come to be accepted with
regard to Social Security?

Robertson:

When the Social Security Act
was passed in 1935, the government
feared that it would be viewed as a
mandatory national insurance pro-
gram — and thus unconstitutional —
if there were a connection between
taxes and benefits. Therefore, taxes
and benefits were placed in separate
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sections of the law, and the govern-
ment maintained that they were not
connected. But after the Supreme
Court ruled the arrangement was con-
dtitutional, the government decided
to consider Socia Security to be a
national insurance program in which
benefits were related to taxes.

The question then became:
“How should this new program be
described — and sold — to the pub-
lic?” It wasnatural to borrow termi-
nology from the insurance and
banking institutions — not only for
convenience but also for the credibil-
ity that such terminology would be-
stow. The rhetoric went something
like this:

Social Security isan “insurance’
program under which you haveanin-
dividual “account” and you and your
employer pay “contributions’ into a
“trust fund” and thereby build up an
“earned right” to receive benefits
when you becomeiill or disabled, die,
or retire.

After 40 years of thisrhetoric, re-
pested in one form or another, people
began to believe that they were buy-

ing and paying for their own benefits.
Thismisunderstanding wascrucia to
the acceptance of Socia Security in
its early years, for two reasons.

First, from the standpoint of the
beneficiary: In the 1940s many
people would not accept pensions
that they considered to be adole or a
handout from the government. And
it was obviousin the early years that
this was exactly what Social Secu-
rity was. So, propaganda was con-
cocted to convince people that they
had an “earned right” to these ben-
efitsbecause of their “ contributions,”
thus making the program morally
acceptable.

Second, from the standpoint of
the taxpayers: It was much more
palatable to make “contributions’ to
a national “insurance” program un-
der which “earned rights’ to pension
benefits were being built up than it
was to pay taxes for awelfare or in-
come redistribution program. All of
this rhetoric may have seemed harm-
less at the time but its inappropriate-
ness is now coming back to haunt us
as we seek to reform the system.

The Pension Actuary is produced by the executive director and Pension Actuary
Committee. Statements of fact and opinion in this publication, including editorials
and letters to the editor, are the sole responsibility of the authors and do not neces-
sarily represent the position of ASPA or the editors of the Pension Actuary.

The purpose of ASPA is to educate pension actuaries, consultants, administra-
tors, and other benefits professionals, and to preserve and enhance the private pen-
sion system aspart of the development of acohesive and coherent national retirement

income policy.
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Polapink:

Please discuss the myth that re-
tirement will continue to occur in a
person’s early 60s. You advise indi-
viduas to find a career they enjoy,
because they may be working longer
than expected. In redity, retirement
age may be more like 70 or higher for
baby boomers. Explain why thisis a
fact that baby boomers need to face.

Robertson:

The trend toward retirement in a
person’s early 60s was caused by the
confluence of several events after
World War II:

1. A period of unusual productiv-
ity, economic growth, and gen-
eral affluence from 1946 until
the early 1970s, which enabled
individuals to buy housing and
accumulate other savings.

2. Theincreased availability of re-
tirement benefits from both So-
cia Security and employer-pro-
vided pensions, in both the pri-
vate and public sectors.

Continued on page 14
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Focus oN GGOVERNMENT AFFAIRS

Legislation Proposes
Qualified Staffing Firms

by S. Derrin Watson, APM

ecently proposed legisation (H.R. 1891) attempts
to clarify the quagmire of uncertainty engulfing
leasing organizations and their qualified plans. Whilethehill
probably will not passthisyear, it points out important issues
affecting the qualified status of plans maintained by leasing

organizations and their clients.

The real uncertainty revolves
around the familiar question, “Who
is the employer?’ as it affects staff-
ing firms. These are firms that typi-
caly bring all of another company’s
employeesonto their own payroll. At
first glance, the employees appear to
be leased employees. They receive
apaycheck and aW-2 from the leas-
ing organization, but they continue
to perform services for, and remain
under the primary control of, their
former employer, known in Internal
Revenue Code section 414(n) parlance
asthe “recipient” of their services.

However, closer analysis has
lead courts to opine that the recipi-
ent is still the true employer. The
reality of the situation is that the re-
cipient has control over hiring, fir-
ing, training, and related personnel
functions, and the staffing firm isre-
ally providing therecipient with little
more than a glorified bookkeeping
function.

If the staffing firm isactually the
employer, then the employee can be
covered under the staffing firm's

plan. Moreover, the employee would
be a leased employee of the recipi-
ent, assuming the substantialy full-
time employment test (generally
1,500 hours in one year) of section
414(n) is met. That means that the
leased employee is treated as an em-
ployee of the recipient, and the re-
cipient treats compensation and
contributions paid by the staffing
firm as though the recipient had paid
them.

However, if the staffing firm is
not the employer, then the employee
cannot be covered under the staffing
firm's plan. Doing so would violate
IRC section 401's exclusive benefit
rule. Moreover, the workers would
be true employees of therecipient and
entitled to coverage according to plan
terms even if they did not meet the
substantially full-time requirement.
Presumably, benefits provided by the
staffing firm would be ignored in
determining the qualified status of the
recipient’s plan, because section
414(n) would not combine the two
under this scenario, and the staffing
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firm’'s plan is not qualified in any
event if it covers people it doesn’t
employ.

This problem was recently high-
lighted by the Tax Court decision in
Lozonv. Commissioner. Allstate had
covered in its qualified plan some
casualty agents that were actually
independent contractors. The Inter-
nal Revenue Service treated the af-
fected contractors’ benefits as
immediately taxable. The court gave
the IRS a backhanded victory. The
court ruled that the IRS couldn’'t go
after the contractorsfor their benefits
directly. Rather, they had to dis-
qualify the whole plan for everyone
because of failure to satisfy the ex-
clusive benefit rule.

Some staffing firms have at-
tempted to sidestep this problem by
establishing multiple employer plans
with their recipient clients. That way,
one entity or the other is the em-
ployer, and the exclusive benefit rule
issatisfied. Such a strategy, though
cumbersome, works fine for nonin-
tegrated money purchase plans, but
till leaves problemsfor 401(k) plans,
because there is uncertainty on
whether testing is done across the
board (assuming the staffing firm is
the employer) or on a recipient-by-
recipient basis (assuming the recipi-
ents are the employer).

Continued on page 20
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A SHorT LiveD CoNcEPT?

Contributions of Stock Options

by Robert M. Richter, APM

any employers and benefit practitioners have fo-

cused their attention on the developments sur-
rounding a recent Internal Revenue Service private letter
ruling which held that an employer could deduct the value of
stock options contributed to its 401(k)/profit-sharing plan.
Unfortunately, the IRS has had second thoughts about the
ruling and has announced that it is reconsidering its decision.
Since it is possible the IRS may change its position, future
developments in this area will need to be monitored.

Private Letter Ruling 9712033
was issued to Travelers Group Inc.
in responseto variousissuesit raised
concerning the contribution of em-
ployer stock options to its 401(k)/
profit-sharing plan. Thedesign of the
plan was very similar to a typical
stock option plan that might be es-
tablished as a stand-alone arrange-
ment. The existing 401(k) plan was
amended to permit a contribution of
stock options. The number of shares
of Travelers stock which would be
subject to an option is equal to 10
percent of an eligible employee's
compensation divided by the exercise
price of the option. Compensation
for this purpose is generally equal to
the employee’ s compensation for the
prior calendar year, not to exceed
$40,000. The exercise price of the
option is equal to the closing price
of the stock on the trading day prior
to the date of the grant of the option.

For example, assume an eligible
employee’s compensation for the
prior year was $40,000 and the price
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of the stock on the day before the
grant of the option was $50. The
number of shares subject to an op-
tion alocated to the employee's ac-
count is 80 (($40,000 x 10%)/$50).
Thus, the employee has an option to
purchase 80 shares of stock for $50
per share within the plan.

The options allocated to the plan
accounts of eligible employees are
fully vested. However, they are only
exercisable at arate of 20 percent in
each year beginning one year after
the grant of the options. This means
that the employee in the previous
examplewill only be ableto purchase
16 shares of stock (80 shares x 20%)
after each year following the grant.
In addition, there are numerous other
restrictions which limit the time and
manner of exercise. The options ex-
pire 10 yearsafter being granted and,
except in the case of retirement,
death, or disability, may only be ex-
ercised while the individual is an
employee of Travelers or one of its
subsidiaries. Inaddition, to facilitate
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a“cashless’ (or “sdl to cover™) ex-
ercise of theoptions, Travelerswould
agree to advance to the plan the total
securities to be bought through exer-
cise of the options as needed. The
plan would then sell enough of the
advanced securities to pay the exer-
ciseprice. Theremainder of the bor-
rowed shares would be allocated to
the participant’ s account.

The IRSruled favorably on each
of the six points that Travelers had
requested be addressed in the ruling.
The essence of the letter ruling was
that the contribution of stock options
would be trested by the IRS just like
any other contribution of property to
a profit-sharing plan. The six spe-
cific rulings which were made by the
IRS were as follows:

1. Theemployer may deduct thefair
market value of the options con-
tributed to the plan at the time of
their contribution in accordance
with Internd Revenue Code sec-
tion 404;

2. The fair market value of the op-
tions will be considered annud
additions for purposes of section
415 of the Internal Revenue Code
at the time of the contribution;

3. The exercise of the options will
not create unrel ated business tax-
able income to the trust since any
gain on the exercise of the options
would be invesment income;

4. The optionswill not be taxable to
the participants when contributed



to the plan nor when exercised by
the participants;

5. The tax liability of participants
will be determined in accordance
with the normal ruleswhich apply
to distributions from quaified re-
tirement plans; and

6. Neither the lapse nor the exercise
of the options will congtitute a
reversion to the employer.

The primary benefit of the ar-
rangement addressed by the IRS let-
ter ruling is that it permits an
employer to take a current deduction
for the value of stock option contri-
butions without requiring the partici-
pant to immediately recognize any
income. This may be an attractive
alternative to a traditional type of
nonqualified stock option plan where
an employer is only entitled to a de-
duction when an employee exercises
the options. However, the employer
deduction in anonqualified stock op-
tion planistypicaly greater than the
deduction which might betaken if the
options were contributed to its quali-
fied retirement plan. This
is because the deduction for
the nonqualified stock op-
tion plan would be based on
the difference between the
stock’s fair market value at
the time of exercise and the
exercise price of the option
rather than being based on
the actua value of the op-
tions. Employers would
need to compare the ben-
efitsof asmaller current de-
duction against a larger deduction
which may be available in a later
year. In addition, the contributions
of options to the qualified retirement
plan would be subject to the nondis-
crimination rules which would apply
to aquaified retirement plan. Thus,
the contribution of stock optionsto a
plan would not be a viable aterna
tive where an employer only wants
to make options available to upper

management who would be classified
as highly compensated employees.
The plan established by Travelers
limited compensation to $40,000 and
excluded certain highly paid officers
subject to the reporting requirements
of section 16(a) of the Securities and
Exchange Act of 1934.

As previously mentioned, in
Announcement 97-45 the IRS stated
that the private letter ruling is being
reconsidered. It has been reported
that two of the reasons for the offi-
cia decision to reconsider the ruling
relate to the fact that the options are
only exercisable at a rate of 20 per-
cent per year. It isnot clear whether
thiswould violate the vesting require-
ments of section 411 of the Interna
Revenue Code particularly because
the ability to exercise outstanding
options is forfeited at termination of
employment. In addition, the IRS
may prohibit a deduction for the full
value of the options since some of
the options may never beexercisable.
One could distinguish this from a
contribution of cash or other prop-

erty where even though an individual
may never be vested in the cash con-
tribution, the employer has given up
something of valuewhich will remain
in the plan and ultimately benefit
other participants. Ontheother hand,
the options granted to a particular
participant may never be exercisable
by anyoneintheplanif, for example,
a participant were to quit within one
year of the grant of the options.
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The primary benefit of the arrange-
ment addressed by the IRS letter
ruling is that it permits an employer
to take a current deduction for the
value of stock option contributions
without requiring the participant to
immediately recognize any income.

There are several other issues
which did not appear to be adequately
addressed by the ruling. First, the
stock options could be construed as
an employer obligation. In prior
guidance both the IRS and the U.S.
Supreme Court have held that an
employer cannot deduct contribu-
tions of its own promissory notes.
(Revenue Ruling 80-140 and Don E.
Williams Co. v. Comm., 429 U.S. 569
(1977).) This would mean that the
ruling regarding stock options may
beinconsistent with the prior rulings.
In addition, Travelers asserted that
the fair market value of the options
would be determined using a “rea-
onable method.” However, thereis
no clear guidance on what would be
considered a reasonable valuation
method. If the valuation issueis |eft
unaddressed by the ruling, then the
contribution of stock options could
later be questioned by IRS auditors
who could challenge the methods
used to value the options.

The contribution of stock options
also has prohibited-transaction and
other ERISA implica-
tions. Inthisregardthere
aretwo areas of concern.
The first issue relates to
ERISA section 407
which prohibits a plan
from holding any em-
ployer securities which
are not “qualifying em-
ployer securities.” In
addition, there is a pro-
hibited transaction if the
fiduciary responsible for
the management and control of the
assets (the trustee) holds any em-
ployer securities other than “quali-
fying employer securities.” Since an
option is not a“security,” the trustee
will have engaged in a prohibited
transaction by holding the optionsin
the plan.

Continued on page 19
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ArRe WE Any CLOSER TO THE MYTH?

403(b) Arrangements and

401(K)

Plans

by Theresa Lensander, CPC, QPA, and Kevin J. Donovan, APM

his article is intended to illustrate many of the differ-

ences that continue to exist between 403(b) arrange-
ments and 401(k) plans and to discuss opportunities now
open to 501(c)(3) organizations, as a result of the Small
Business Job Protection Act of 1996. The myth reference is
to the article published in the October 1994 Pension Actuary
entitled “The Great 403(b) Myth,” which presumes that
403(b) plans are 401(k) plans for nonprofit organizations.

The 1996 Small Business Job
Protection Act has expanded the uni-
verse of qualified retirement plans
available to tax exempt organiza-
tions. Under SBJPA, tax-exempt or-
ganizations (other than state and local
governments) can once again spon-
sor 401(k) cash or deferred arrange-
ments. (Internal Revenue Code
section 401(k)(4)(B)(i) as amended
by section 1426 of SBJPA.)

As aresult of this change, orga-
nizations described in IRC section
501(c)(3) are now in the unique po-
sition of deciding to adopt a new
401(k) plan, continuing to sponsor a
403(b) plan or arrangement, or both.
Although it is significant that 403(b)
has been preserved with the SBJPA
changes, the new legidation also at-
tempts to bring 403(b) more closely
in sync with 401(k) plans. Notably,
despite these changes, many differ-
ences continue to exist.
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403(b) and 401(k) Elective

Deferrals

Both 403(b) plans and arrange-
ments and 401(k) plans are subject
to the annual limit on elective defer-
rals ($9,500 for 1997) imposed by
IRC section 402(g). (IRC sections
403(b)(1)(E) and 401(a)(30).) How-
ever, as aresult of SBJPA, the pen-
alty for failure of section 402(Qg)
appears much less onerous for a
403(b) plan than for a 401(k) plan.
If asingle participant ina401(k) plan
exceeds the 402(g) limit, and such
excess is not corrected by April 15
of the following calendar year, the
entire plan could be subject to dis-
qualification. (Treasury Regulation
sections 1.401(a)-30(a) and 1.402(qg)-
1(e)(1)(i).) Conversdly, in a 403(b)
plan, as aresult of a change to IRC
section 403(b)(1)(E) by section
1450(c) of SBJPA, only theemployee

] SEPTEMBER-OCTOBER 1997

who exceeds the 402(g) limit suffers
the consequences, which is consid-
ered a contract-level defect. This
means that the employee is taxed on
all amountsdeferred during such year
under such employee’s individual
contract. (Announcement 95-33,
Examination of 403(b) Plans at
V.A.2.b and Rev. Proc. 95-24, Tax
Sheltered Annuity Voluntary Correc-
tion Program.)

Another important advantage of
403(b) plansin the 402(g) areaisthe
catch-up provision allowed under
IRC section 402(g)(8) to qualified
employeesof qualified organizations.
A qudified employee is an employee
with at least 15 years of service with
the employer. A qualified organiza-
tion is an educational organization,
hospital, home health service agency,
health and welfare agency, church or
convention, or association of
churches (but not other 501(c)(3) or-
ganizations). Under this rule the
402(g) limit may be increased up to
$12,500, by the least of three
amounts:

1. $3,000;

2. $15,0001esspreviousamountsex-
cluded under this special rule; or

3. Theexcessof (a) $5,000 timesthe
employee's years of service with
the employer over (b) the total
salary deferrals for al years with



the employer under all salary de-
ferra plans(i.e., 401(k), 457, and
403(b) plans and SARSEPS) of
the employer. (IRC sections
402(g)(8)(A)(iii) and 457(c)(2).)

Annual Contribution Limits

An entire article could be writ-
ten on 403(b) plans and IRC section
415. In generd, for purposes of the
limits on contributions and benefits
imposed by section 415, a 403(b)
plan is consdered to be maintained by
the participant and not the sponsoring
tax-exempt employer. (Treasury Regu-
lation sections 1.415-7(h)(1)(i) and
1.415-8(d)(1).) Therefore, where
such employer maintains a defined
benefit plan, defined contribution
plan, or both, qualified under IRC
section 401(a), the 415 limitsfor such
plans are unaffected by the 403(b)
plan, including any nondeferral
amounts contributed to the plan by
the employer.

An exception to this general rule
appliesin any year in which the par-
ticipant makes the special election
under IRC section 415(c)(4)(C).
Under this section, an employee of a
qualified employer (as defined
above) may eect to have the maxi-
mum exclusion alowance (MEA) of
IRC section 403(b)(2)(A) not apply
and instead have only the limits un-
der section 415 apply for a given
year. When such an election ismade,
the 403(b) plan is considered to be
maintained (for section 415 pur-
poses) by both the employee and the
sponsoring tax-exempt employer.
Therefore, any other qualified plan
of the sponsoring employer is aggre-
gated with the 403(b) plan when test-
ing the limits under IRC section 415.
(Treasury Regulation sections 1.415-
8(d)(2) and 1.415-7(h)(2)(ii).)

Thefact that a403(b) planiscon-
sidered to be maintained by the indi-
vidual participant and not by the
employer is especially pertinent
when such participant controls (i.e.,

owns more than 50 percent of) an-
other entity. Under IRC section
415(h) and Regulation section 1.415-
8(d)(2), the contributions to the
403(b) plan must be aggregated with
the contributions (or benefits pro-
vided under a defined benefit plan)
under the plan of the controlled en-
tity for purposes of applying thelimi-
tations on benefits and annual
additions under IRC sections 415(b),
(c), and (e).

Employer and Employee
Obligations

It isimportant to emphasize that
employer and employee obligations
are shared in a403(b) plan. In fact,
the level of employer responsibility
can be significantly less in a 403(b)
plan than in a 401(k) plan, and the
extent to which this is true depends
on whether or not the 403(b) arrange-
ment is considered to be a plan sub-
ject to Title | of ERISA.

For example, employees, and not
the employer, are responsible for
monitoring their individual contribu-
tion limitsunder IRC sections402(g),
403(b)(2), and 415 in a403(b) plan.
Operational defects that occur as a
result of exceeding these limits sm-
ply cause adverse tax consegquences
to the individual and do not dis-
qualify the entire 403(b) plan. (An-
nouncement 95-33, Examination of
403(b) Plans, section X1(B)(3), sec-
tion 1450 of SBJPA.) In a 401(k)
plan on the other hand, exceeding the
402(g) limit (within the employer’s
plans) or exceeding the 415 limit may
cause plan disgualification.

Maximum Exclusion Allowance

Onelimitation — and significant
complexity — applicable to 403(b)
plans (but not 401(k) plans) is the
maximum exclusion allowance of
IRC section 403(b)(2). With certain
exceptions, the MEA applies in ad-
dition to the limits of IRC sections
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402(g) and 415 previoudly discussed.
The MEA limits the annual tax-de-
ferred contribution totheindividua’s
403(b) account to the amount ob-
tained under the following formula:

1. Twenty percent of theparticipant’s
“includible compensation” multi-
plied by his or her years of ser-
vice, minus

2. Tax-deferred amounts (including
amountsdetermined under the415
exception discussed above) con-
tributed to all tax-qualified plans
of theemployer for all prior years.
(IRC section 403(b)(2)(A).)

Note that athough the 403(b)
plan, for purposes of IRC section
415, is generally considered to be
maintained by the employee and
therefore does not effect the annual
limitations of the employer’s 401(a)
plans, contributions to such 401(a)
plans do affect the MEA and, there-
fore, the ability of the employee to
add to his or her 403(b) plan.

For purposes of the above com-
putation, “includible compensation”
means the taxable compensation
earned from the employer for the
most recent period which may be
counted as one year. (IRC section
403(b)(3).) However, to the extent
that taxable compensation includes
contributions to the 403(b) plan that
arein excess of the MEA, such com-
pensation is not considered includ-
ible compensation.

Effective January 1, 1998, the
definition of compensation for 415
purposes (but not for MEA purposes)
will change to include pretax salary
deferrals. This may benefit certain
employees who wish to make the elec-
tion under section 415(c)(4)(C) to ap-
ply the 415 limit in place of the MEA.

Years of service means the num-
ber of years the employee has been
employed by the employer on afull-
time basis. Years during which the
employee worked part-time, and
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years during which the employee
worked only aportion of theyear, are
counted as fractiona years. In addi-
tion, years during which the em-
ployer was not eligible to sponsor a
403(b) plan are not considered.
(Treasury Regulation section
1.403(b)-1(f).)

In determining the prior-year
contributions to all tax-qualified
plans of the employer, specia rules
apply in the case of defined benefit
plans. (Treasury Regulation section
1.403(b)-1(d)(4).) Inaddition, inthe
case of employer contributionsto the
403(b) annuity that are subject to a
vesting schedule, amounts are not
considered for MEA purposes until
vesting occurs. (IRC section
403(b)(6) and Treasury Regulation
section 1.403(b)-1(d)(3)(iv).)

401(k) Nondiscrimination Testing

A major distinction between
401(k) plans and 403(b) plansisthe
lack of nondiscrimination testing
needed for salary deferralsto 403(b)
plans. 401(k) plans must pass com-
plex nondiscrimination testing,
known as actual deferral percentage
testing, in order to remain qualified.
(IRC section 401(k)(3)(A)(ii).) Un-
der such testing, the amount of sal-
ary that a highly compensated
employee may defer is directly de-
pendent on the deferrals of the non-
highly compensated employees.
Under a403(b) plan, the level of de-
ferrals of the highly compensated
employees is not affected by the lev-
els of the non-highly compensated
employees. ADP testing is not re-
quired for the SIMPLE 401(K) or safe
harbor 401(k) plans added by SBJPA
(however, both of these plansrequire
employer contributions).

A change in the definition of
highly compensated employees, to
exclude treatment of the highest-paid
officer as a highly compensated em-
ployee, may be advantageous to a
501(c)(3) organization that chooses
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to adopt a 401(k) plan. (IRC section
414(q)(5)(B) prior to repeal by sec-
tion 1431(c) of SBJPA.) If thereare
no highly compensated employeesin
the group (i.e., if no one earnsin ex-
cess of $80,000) then ADPtesting is
not required.

401(k) and 403(b)
Nondiscrimination Testing

for Matching Contributions

Both 401(k) plans and 403(b)
plans (except certain church plans)
must pass the nondiscrimination re-
guirements for matching contribu-
tions (the actual contribution
percentage test) set forth in IRC sec-
tion 401(m). (IRC sections
403(b)(12)(A)(i) and 401(m)(2).)
There are operational difficulties due
to the overlay of 401(k) regulations
with section 401(m) and the applica-
tion for 403(b) plans, and care must
be taken to review the plan docu-
ments to arrive at areasonable inter-
pretation of the requirements until
additional guidanceisissued. In ad-
dition, 403(b) plans must satisfy the
nondiscrimination requirements set
forth under Internal Revenue Service
Notice 89-23. Nondiscrimination
testing is notably one of the few de-
fectsin a403(b) plan which are con-
sidered to be “plan-level” defects,
potentialy affecting the benefits of
all participants. (Announcement 95-
33, Examination of 403(b) Plans, sec-
tion X1., B.(2).)

Here again, the change in defi-
nition of highly compensated em-
ployee, effective January 1, 1997,
may avoid 401(m) testing if thereare
no highly paid employees who earn
in excessof $80,000. In addition, the
safe harbor provisions of section
401(m)(11) added by SBJPA apply
to 403(b) plans, as well asto 401(k)
plans, and may assist with plan de-
sign to avoid the 401(m) testing re-
quirements. (Effectivefor planyears
beginning on or after January 1,
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1999, section 1433 of SBJPA.) Many
403(b) plans, however, have been
designed with more elaborate ser-
vice-based matching formulas, which
require additional testing under
401(a)(4), and therefore would not
qualify as safe harbor plans under
new section 401(m)(11).

Participation and Coverage

Requirements

The participation requirements
for the salary reduction portion of a
403(b) plan are a hit trickier (and
perhaps less defined) than those for
401(k) plans. The latter plans are
subject to the general rules of IRC
section 410(a), such that, in general,
eligible employees must become par-
ticipants after attaining age 21 and
completing ayear of service. In ad-
dition, IRC section 410(b) appliesto
401(k) plans, such that 401(k) plans
must either pass the ratio percentage
test or the average benefit test. The
result is that a certain percentage of
employees may be excluded and the
plan may still meet the coverage re-
quirements.

A 403(b) plan, on the other hand,
may not impose age and service con-
ditions. In addition, a 403(b) plan or
arrangement must provide universal
availability for the salary reduction
feature, with the following excep-
tions (IRC section 403(b)(12)(A)(ii)
and Notice 89-23, section V.B.3.):

 Nonresident aliens,
e Certain students,

*  Employees working less than 20
hours per week,

* Employees making a one-time
election to participate in a gov-
ernment plan,

* Certain visiting professors,

* Employees of a religious order
who have taken avow of poverty,

e Union employees,
e Participants in the employer's



457 plan or 401(K) plan or other
403(b) plan, and

*  Employeeswho would defer less
than $200 ayear.

One issue that plan sponsors
need to resolve is the application of
Regulation section 1.410(b)-6(g) af-
ter the changein the 401(k) availabil-
ity rules. Under this regulation,
controlled groups of employers that
include tax-exempt entitiesthat could
previoudly not sponsor
401(k) plansdueto IRC
section 401(k)(4)(B),
may pass 410(b) using
a special test. Under
this test, al employees
of the tax-exempt entity
may be treated as ex-
cludable employees if
95 percent of the em-
ployees not prohibited
from benefiting due to
401(k)(4) aredligibleto
defer under the plan.

With the expansion of organiza-
tionseligibleto sponsor 401(k) plans,
reliance on this regulation is no
longer available. In Notice 96-64 the
IRS did extend the relief offered by
Regulation section 1.410(b)-6(f)
through the 1997 plan year. After
1997, however, such controlled
groups may be forced to either open
up their 401(k) plans to the now dli-
gible tax-exempt employer’s em-
ployees or terminate such plans. In
such situations it is likely that main-
tenance of both a 401(k) plan and a
403(b) plan may be the answer, par-
ticularly if the employees of the tax-
exempt employer are currently
participating in a 403(b) plan or ar-
rangement.

Plan Documents and

Voluntary Compliance

Although no favorable determi-
nation letter approval process is
availablefor a403(b) plan, aprivate
letter ruling may be obtained for most

issues (an exception being issues in-
volving nondiscrimination). Spon-
sors of 403(b) plans presently have
until thelast day of thefirst plan year
beginning on or after October 1,
1997, to amend their plans and till
fal within the remedial amendment
period for the 1986 Tax Reform Act
changes, including OBRA 93 and
UCA ' 92 (IRS Announcement 96-64,
section IV(C)) and until the last day

of the first plan year beginning in
1998 to amend their plans for 1996
SBJPA legidlative changes. (Rev.
Proc. 97-41.) Sponsors of 401(k)
plans have until the last day of the
first plan year beginning in 1999 to
amend their plans for the 1996
SBJPA, GATT, and USERRA legis-
lative changes.

The Administrative Policy Re-
garding Sanctions has recently been
expanded for 401(k) plans to recog-
nizetheir continued qualification and
extended to 403(b) plansto recognize
their continued validity with a mecha
nism to self-correct operational de-
fects. Under the new Administrative
Policy Regarding Self-Correction,
operational defects may be cured
within the 12-month period ending
after theend of the plan year inwhich
the violation occurred. Insignificant
defects may be cured after such one-
year period and still qualify under the
APRSC program. In a401(k) plan,
this involves certain defects which
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The Administrative Policy Regarding
Sanctions has recently been expanded
for 401(k) plans to recognize their con-
tinued qualification and extended to
403(b) plans to recognize their contin-
ued validity with a mechanism to self-
correct operational defects.

may otherwise disqualify the plan,
and for 403(b) plans involves viola-
tions that would result in loss of the
exclusion dlowance. (IRS Field Di-
rective on Administrative Policy, is-
sued January 7, 1997.) An example
may be violation of the 402(g) limit,
as previoudy discussed.

The voluntary correction pro-
grams (VCR and SVP) that presently
exist for 401(k) plans are available
for operational defects
that are significant in
nature that occurred
beyond the one-year
period indicated above.
These programs both
impose set user fees.
In contrast, the Tax
Sheltered Annuity
Voluntary Correction
Program for 403(b)
plans and arrange-
ments imposes a nego-
tiated sanction amount
in addition to aset cor-
rection fee. (Rev. Proc. 95-24, ex-
tended on November, 1, 1996, by
Rev. Proc. 96-50 until December 31,
1998.)

403(b) ERISA Title I Issues

403(b) type arrangements have
existed for certain tax-exempt orga-
nizations since 1939, and since 1958
under IRC section 403(b). Thesear-
rangements have typicaly not been
subject to Title| of ERISA. Such an
arrangement, if funded exclusively
by employee contributions, remains
exempt from ERISA requirements if
the following conditions are met:

1. Participation for employees is
voluntary;

2. Rightsunder the contract are en-
forceable only by the participant,
the participant’s beneficiary, or
the authorized representative
thereof;

Continued on page 18
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The ABCD Process

by Joseph J. Leube Jr., FSPA, CPC

s | was preparing to compose this article, | received

a heavy, 2-inch-thick overnight package from the
Washington office of the Actuarial Board for Counseling and
Discipline. The package contained two complaints, with a
ream of background information obtained by ABCD staff,
for review by the ABCD chairperson and two vice chairs.
The ABCD, governed by Article X of the American Academy
of Actuaries bylaws, was formed amost sSix years ago by the
organizations representing actuaries in the United States.

The ABCD’s mission isto —

* Provide counsel for guidance, as
requested;

* Consider alleged violations of
theactuarial Codeof Professional
Conduct, provide remedial coun-
saling, and recommend disciplin-
ary measures to the member or-
ganizations; and

e Serve as ombudsman to resolve
disputes involving actuaries.

Both of the complaints| received
werefairly representative of the cases
received by the ABCD. The first
complaint, apensionissue, dealt with
a qualified domestic relations order,
and the second, with astateinsurance
department’ s concerns about setting
appropriate reserves. Unfortunately,
we are seeing QDRO inquiries mul-
tiply. Because they arise in a liti-
gious climate, complaints regarding
the amount of ex-spousal benefitsare
bound to arise.

Complaints come from many
sources beyond actuaries. Infact, at
times we wonder how the complain-

10 = THE PENSION ACTUARY

ant would know of or how to find the
ABCD, but find us they do. For ac-
tuaries, complaints may ariseregard-
ing alleged violations of the code
made apparent due to takeover situ-
ations or by being called in to pro-
vide advisory services. Although not
affecting pension actuaries, state
regulators will report alleged viola-
tions as they review state insurance
filings. Some complaints, especially
those which are pension-related,
come from dissatisfied clients.

The ABCD receives complaints
and inquiries pertaining to all areas
of actuarial practice. Aswereported
in our annua reports for 1995 and
1996, we receive more complaints
and requests for guidance on pension
plans than on other practice aress.
Although not alarge number of cases,
there is a larger percentage of pen-
sion cases versus casualty, health, or
life. In 1995, nine out of the 22 cases
we received were pension-related. In
1996, that number grew to 20 pen-
sion-related cases out of 47 total
cases received.
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The process originates for most
complaints with a phone call or brief
letter addressed to the ABCD.
ABCD staff obtain additional mate-
rias, as necessary, and forward them
to the chair and vice chairs for re-
view. With this initid information,
the chairs determine whether to dis-
miss the complaint, refer the com-
plaint to an ombudsman, or appoint
an independent investigator to in-
quire further into the complaint.

Should the chairs dismiss the
complaint, the case is closed. For
conflicts between two actuaries, the
caseisreferred to an ombudsman. |If
the chairs believe that the complaint
has substantial merit and appears
possibly to breach the Standards of
Professionalism, (which include the
Code of Professional Conduct, the
Actuarial Standards of Practice, and
the Qualification Standards), an in-
vestigator is appointed and the sub-
ject actuary is notified that a formal
investigation has been initiated.

The investigator is an indepen-
dent actuary who volunteers to serve
inthiscapacity. Theactuarid profes-
son owes a great dedl of gratitude to
those actuarieswho volunteer asinves-
tigators. They giveagreat ded of their
time and energy to thisprocessand are
integral in maintaining an unbiased
process for enforcing standards.

The investigator is responsible
for gathering the facts of the case
from all partiesand preparing awrit-
ten report. Thisreport isfirst sent to
the subject actuary, who is encour-
aged to prepare awritten responsefor



inclusionin thefinal material submit-
tedtothe ABCD. Theinvestigator's
final package, including all informa-
tion and the investigator’s report,
along with the actuary’s response to
thereport, isforwarded tothe ABCD.
We review it and determine whether
to dismiss the complaint, counsel the
actuary, or schedule a formal hear-
ing. The primary purpose of a for-
mal hearing at this point is to enable
the members of the ABCD to gather
any additional information necessary
to make the most informed decision
possible and to provide the actuary
an opportunity to be heard directly.

Following a hearing, the ABCD
votes to dismiss, counsdl, or recom-
mend disciplinary action by the sub-
ject actuary’s respective actuarial
organization(s). Counseling cantake
severa forms, from aletter to aface-
to-face meeting with selected ABCD
members. The purpose of counsel-
ing is to assist the actuary in under-
standing the ABCD’s concerns and
the profession’ sstandards and to pro-
vide future guidance.

When an actuary has committed
serious breaches of the Standards of
Professionalism, the ABCD may rec-
ommend the membership organiza-
tion publicly discipline the actuary.
This may take any of several forms:

* Public reprimand,

e Suspension, or

e Expulsion.

Although the ABCD may recom-
mend public discipline, it isthe mem-
bership organization that determines
theactual level and type of discipline,
if any. Up to this point, in order to
protect the subject actuary, the entire
ABCD investigatory process is
dtrictly confidential. Only if the ac-
tuaria organization determines pub-
lic reprimand appropriate will the
subject actuary’s name and circum-
stances be revealed to the public.

Hopefully, most of you will
never have a complaint brought

against you. Should one be brought,
you can be assured of equitable and
fair treatment. You would be re-
viewed by peers who have an under-
standing of the nature of your work
and the routine, practical situations
you encounter.

Even the most well-trained and
up-to-date actuary may face prob-
lems if they do not use sound busi-
ness judgment and if they act in an
unprofessional manner. Basic cour-
tesy in many situations will deflate
potential problems. Since our incep-
tion, the ABCD has seen a number
of cases, and especialy pension-re-
lated complaints, which would have
never reached us if the actuary had
been cooperative and responsive to
client requests.

The ABCD’s primary emphasis
is on counseling actuaries to recog-
nize and adhere to high professiona
standards. As listed within the

ABCD mission statement, beyond
disciplineand formal complaint reso-
[ution, individual ABCD members
provideinformal advice on inquiries.
Although the advice does not carry
the full weight of the board, it does
provide guidance on professional is-
sues which many actuaries have
found helpful.

Idedlly, the ABCD should never
have to exerciseits discipline-recom-
mendation function. By following
common-sense business practices
that help maintain good relationswith
clients, actuarial practitioners can go
a long way to ensure that no client
will ever request intervention by the
ABCD.

Joseph J. Leube Jr., FSPA, CPC, isa
vice president of Aon Consulting in
Philadelphia, Pa., andiscurrently a
vice chair of the ABCD.

1998 AERF Individual Grants Competition

The Actuarial Education and
Research Fund is inviting propos-
als for the 1998 Individual Grants
Competition. One or more grants
will be available through the AERF
or its sponsoring organizations to
support education or research
projects. The goa is the produc-
tion of publications that will ad-
vance actuarial science, especially
with regard to practical applications.

In defining what constitutes ac-
tuaria science, the awards commit-
tee will be guided by the current
educational programs of ASPA, the
Casualty Actuarial Society, and the
Society of Actuaries. Thus, propos-
as in mathematics, statistics, and
computer science must be on topics
that are helpful in designing and
managing financial security sys-
tems. Proposals on general topics
in law, economics, and finance will
not be considered, athough those
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related to insurance and pension is-
sues are welcome. Proposals on
operations and manageria aspects
of insurance companies and em-
ployee benefit plans are welcome
as long as the topics are of broad
interest to actuaries.

Proposadsmust bereceived at the
AERF office by December 1, 1997.
Grants will be announced by April
1, 1998. Applicaions are available
from Paulette Haberstroh (phone:
(847) 706-3584, fax: (847) 706-3599,
or E-mail: phaberstroh@soa.org.
Grant proposals should be sent to
Paul ette Haberstroh, Actuaria Edu-
cation and Research Fund, 475 N.
Martingale Road, Suite 800,
Schaumburg IL 60173-2226.

Questions should be directed to
AERF Executive Director CurtisE.
Huntington, APM (phone: (313)
763-0293, fax: (313) 763-0937, or
E-mail: chunt@math.Isaumich.edu).
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PensioN TRIVIA

10 Pension Tidbits from a
Past President

by Howard M. Phillips, MSPA

he phrase “paying attention to detail” iswidely used

when defining job functions for pension actuaries,
consultants, and administrators. Nothing more typifies the
validity of this part of the definition than these 10 tidbits
applicable to pension rules and regulations.

1. Exemption from the 10 percent

pre-59% distribution penalty

Distributions taken and not oth-
erwise rolled over pre-age 59%2 will
be exposed both to taxation and to a
10 percent penaty. However, cer-
tain distributions are relieved of the
penalty tax, such asdistributions pay-
able upon death or as a result of a
qualified domestic relationsorder. In
addition, one of the exemptions is a
distribution from a non-IRA plan
concurrent with the attainment of age
55 and with separation from employ-
ment. However, when one reads the
full explanation of how this exemp-
tion works in Notice 87-13, Q-20, it
becomes evident that one really does
not have to attain age 55 to get the
exemption. The notice reveds that
aslong asthedistribution occursdur-
ing the calendar year that containsthe
attainment of age 55 and separation
from employment, no 10 percent pen-
alty is levied.

2. Deductible IRA deposits
during thefirst year of a
profit-sharing plan’s exisgence
A deposit to an IRA is deduct-

ible for ayear of reference if for that

year of reference an individual is not
an active participant in an employer’s

plan and earns income below a
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“threshold.” Specid rules exist also
to void the deduction when the
spouse is a participant in an
employer’s plan (this particular rule
was eased by the 1997 Taxpayer Re-
lief Act) and if the threshold is mea-
sured on joint taxable income. Rules
published by the Internal Revenue
Service stipulate that an individual is
not an active participant in a profit-
sharing plan unless a contribution is
“made’ or aforfeitureis “allocated”
to that individua’s account for the
year of reference. Inthefirst year of
aprofit-sharing plan’ s existence, con-
tributions could be deferred until the
following year and still be applicable
and deductible for the preceding year
(thefirst year of the plan’ sexistence).
That action alone will void all mem-
bers being considered “active par-
ticipants” and therefore would
possibly make them digible for ade-
ductible IRA even if earnings were
below the income threshold).

3. IRA rollover accounts must be
formed by transfersfrom a

single source

IRAs may serve as receptacles
for distributions and transfers from
other tax-favored retirement accounts
such asqualified plans, 403(b) plans,
and other IRAs. Thereare somewho
believe that the language of PLR
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8433078 indicatesthat qualified plan
distributions that are intended to be
rolled over must be rolled over into
separate IRAs. Reading PLR
8433078 might lead one to such a
conclusion, but practitionersand oth-
ers in the business have aways be-
lieved that IRAs could be the
receptaclefor many distributionsand
transfers of tax-favored retirement
plan money. The known problem is
that “tainted” money may not be
rolled from an IRA which contains
several distributions back into a
qualified plan where “taint” has al-
way's been thought to mean “combin-
ing” regular and rollover IRA money
in one account.

4. Patterson v. Shumate causes

more problems than it solves

The Supreme Court’s ruling in
Patterson v. Shumate was supposed
to put to bed al of the controversy
pertinent to the question “can credi-
tors attack qualified plan assetsin a
bankruptcy proceeding?’ While
their intent was to make such assets
sacrosanct, the language of the opin-
ion created the following problems:

» Plans covering one person or one
person and spouse were deemed
not to be covered by the opinion.

* Although theintent may have been
to give the special protection
granted by Patterson v. Shumate
only toqualified plans, some bank-
ruptcy courts have opted to rule
that plans with antialienation pro-
visions in them, notwithstanding
the fact that they may not follow



the rules, are not voided of the
protection granted by Patterson v.
Shumate.

5. Contribution limits are easily

violated in 403(b) plans

IRS audits have been reported to
reveal widespread violations of the
403(b) plan contribution limits.
There are two reasons for these vio-
lations — neither the participant nor
the plan sponsor pays attention to
them, and even if they do the limit is
impossible to calculate. If oneisto
compute the contribution limit in a
403(b) plan, three computations must
be made (the maximum exclusion -
lowance, the 402(g) limit, and the
415 limit); then certain specia alter-
native cal culations within those three
caculationsareto be scrutinized; and
then the lowest one of al of them is
to be used (with an inside limit for
the employee piece of the overal
contribution). Therearetwo possible
remedies to this situation — one is
to simplify the formulafor the deter-
mination of the contribution limit; the
other is to make the penalty more
severe on the plan sponsor so that the
plan sponsor takes unilateral action
to force the contribution limit to be
tested.

6. Agoregating 403(b) and 401(a)

plans

Many people understand that
when an owner of several companies
establishes a retirement plan, al of
the employees of all of the compa-
nies must be tested for nondiscrimi-
nation (because of the common
ownership of the companies). What
is little-known and little-understood
isthe aggregation of the limits appli-
cable to 403(b) and 401(a) plans
when that aggregation is put upon
doctors who are employees of hos-
pitals. As employees of hospitals,
they are permitted to have a 403(b)
plan, and if that same physician has

an outside practice with a 401(a)
plan, little attention is paid to the fact
that often the two plans must be ag-
gregated for testing the maximum
amount that may be contributed to
both plans.

7. Determining if multiple
companies must be aggregated

for nondiscrimination testing

Even if there is no common con-
trol between two or more organiza-
tions (80 percent or more in common
ownership), two or more organiza-
tions may still be combined for non-
discrimination testing purposes under
what are called the affiliated service
organization rules (section 414(m) of
the Internal Revenue Code). The
most widely used standard for deter-
mining affiliation is whether “there
is a common ownership of at least
10 percent and the two companies
service each other.” What is little-
known is the fact that in the profes-
sional service area, any joint
ownership, no matter how trivial,
may cause an affiliation if thetwo or-
ganizations join together to provide
services. Finaly, even if thereisno
common ownership, two or more or-
ganizations may be linked if one of
them manages the other.

8. Truth in lending may apply to

participant loans

Approximately one participant in
five has a participant loan from a
qualified retirement plan. What plan
sponsorsdon't redlizeisthat oncethe
number of participant loansin apar-
ticular plan exceeds 25, a specia
truth-in-lending disclosure must be
provided to the participants.

9. QDROsdo not apply to IRAs

When there isto be adivision of
retirement plan assets between two
spouses involved in a marital disso-
lution, a qualified domestic relations
order isusually used in order to split
the ownership of the qualified retire-
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ment plan asset. However, QDROs
apply to qualified other than certain
narrow exceptions (411(e)(2)(C) and
(D) plans. Where plans needing di-
visoninmarital casesare not ERISA
plans, such as IRAs and governmen-
tal plans, QDROs generally do not
apply. Court orderswill control both
of these, but have to be specialy
drawn. Inaddition, it should specifi-
cally be noted that although a distri-
bution occurring as a result of a
QDRO is exempt from the 10 per-
cent premature distribution penalty,
if that distribution occurs before age
59Y, that same exemption does not
apply to a distribution from an IRA
account if it takes place before age
59%. But 408(d)(6) allows tax-free
rollover to IRA for spouse.

10. Other special differences
applicable to IRA accounts

When a nonperiodic distribution
occurs from a qualified retirement
plan, thereis a 20 percent mandatory
withholding except in those cases
where there is a direct rollover to an
eligible retirement plan. That with-
holding is inapplicable to IRA dis-
tributions. In addition to QDRO
distributions being exempt from the
premature distribution pendty, asare
distributions from qualified plans
which are concurrent with separation
from employment and attainment of
age 55 (see No. 1 above), thereisno
comparable exemption (although
there are others) with respect to an
IRA distribution.

Howard M. Phillips, MSPA, is an
actuary and consultantinthedesign,
implementation, andannual actuarial
administration of tax-qualified em-
ployee benefit programs. An author
of numerous articles on benefits, he
isa past president of ASPA and of
Consulting Actuaries Inc., in
Fairfield, N.J.
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CONTINUED FROM PAGE 2

A. Haeworth Robertson
Discusses Social Security

3. Thebaby boom, which produced
an abundant supply of workers
and tended to push the smaller,
preceding generation into retire-
ment at earlier ages than usual.

These factors will not soon repeat
themsalves, hence a further decline
inretirement agesisunlikely. Onthe
contrary, an increase in the custom-
ary retirement age seems likely be-
cause of the birth dearth that followed
the baby boom, the dowdown in the
growth (and, in some instances, a
decline) of Social Security and pri-
vate pensions, and probable lower
future productivity gains than real-
ized during the 25 years following
World War 11. Also, life expectancy
measured from age 65 is projected
to increase significantly for the baby
boom generation as compared with
the generation retiring in the 1940s:
For males, this remaining life expect-
ancy mesasured fromage 65 isprojected
to increase from 12 to 18 years. For
females, such life expectancy is pro-
jected to increase from 13 to 21 years.

Because of increased life expect-
ancies and improved health, one
thing seems obvious. Old age and
therelated normal retirement age will
be redefined — and increased by at
least five years— for the baby boom
and subsequent generations.

L ensander:

In your book, you maintain that
the cost of Social Security benefits
is projected to grow to a level that
future taxpayers will not be able to
support by the mid-21st century
when al the baby boomers have re-
tired. Yet we hear from other experts
that a modest increase in the tax rate
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over the next 75 years will put income
and outgo into balance. How do you
reconcile these conflicting postions?

Robertson:

First, there is the definition of
Social Security. In the mid-1970s
when | was chief actuary of the SSA,
the term Social Security included
Medicare. The Health Care Financ-
ing Administration didn’t exist (un-
til 1977) and SSA actuaries handled
both OASDI and Medicare (HI and
SMI). In recent years, a growing
number of apologists for the system
have separated it into two parts to
enable them to present a more favor-
able picture (as I’'ll note later).

Inthe 1997 Trustees Reports, the
two public trustees had thisto say on
the subject:

The aging of the Baby Boom
generation will place heavy
demands on both Social Secu-
rity and Medicare, requiring
substantial changes and sacri-
ficesby someor all Americans.

A key point to remember asthe
debatesgo forwardisthat while
Social Security and Medicare
are large and complicated pro-
grams which are usually con-
sidered separately, they are
clearly interrelated. Together,
these programs form the foun-
dation that Americans depend
upon in retirement; both are
vying for the same limited re-
sources, and inthelong run the
shape of both programswill be
driven by the same demo-
graphic forces that are leading
us to an aging society.
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Further evidence of the impor-
tance of Medicare to retirees can be
shown by comparing the average
monthly cash annuity in 1995
($1,215 for a retired worker and
spouse over age 65) with the aver-
age monthly value of the HI and SMI
benefits ($822) provided to the same
couple. This“medicd care annuity”
is paid in kind, ingtead of cash, and
represents about 40 percent of the
retireg stotal annuity value of $2,037.

Apologistsfor the present Social
Security and Medicare system who
want to give the public a false sense
of security and thusforestall any sig-
nificant reform, typicaly look at the
system and say —

1. SMI is adequately financed be-
cause genera revenue is infused
in amounts necessary to make up
the difference between partici-
pant premiums and total outlays.
(Never mind that by themid-21st
century SM1 outlaysareprojected
to grow from the present level of
2 percent of payroll to 7 percent
under the intermediate assump-
tions, and 14 percent under the
high-cost assumptions, and that
only 25 percent of these outlays
will be met by participant premi-
ums.)

2. Hlisadmittedly aproblem; how-
ever, in discussing Socia Secu-
rity we can ignore it becauseitis
a part of a larger medical care
problem affecting both workers
andtheretired. (Never mind that
the HI outlays are projected to
grow from the present leve of 4
percent of payroll to 10 percent
under the intermediate assump-
tions and 20 percent under the
high-cost assumptionsby theyear
2050.)

3. OASDI is accumulating and in-
vesting reserves to help pay ben-
efits in the future. (This is not
true. These Treasury bonds in
the trust funds represent only the



government’s promise to collect
more genera revenue, or bor-
row, to redeem the bonds. There
IS o saving or investment of the
kind implied by the terminology
being used.)

4. Look only a the intermediate
assumptionsor, perhaps, thelow-
cost assumptions. (In my view,
the most likely outcome will be
somewhere between the inter-
mediate and high-cost assump-
tions.)

5. Admit there is a little deficit in
the distant future (besides, they
say, Nno one can
know the future)
and say we could
spread those future
deficits for the
OASDI program
over the entire 75-
year projection pe-
riodanditwouldre-
quire only a modest
increaseintax rates.
These dissembling
people don't want
to increase taxes
now, however, they
just want to take a
large problem and
divide it into small problems for
75 years, and then say, “ See, the
problemis so small and the future
iSSo uncertain that we should wait
afew yearsand seewhat happens.
No action is necessary now.”

When Socia Security and Medi-
care are considered together, the to-
tal benefit outlays are equivalent to
18 percent of payroll in 1997 and are
projected to grow to 35 percent of
payroll by the mid-21st century
(based on the intermediate assump-
tions) and 58 percent of payroll un-
der the high-cost assumptions. This
is not a trivial problem that can be
resolved by minor adjustmentsin the
OASDI tax rate.

Polapink:

In your book you place the blame
for this impending criss squarely on
our lawmakers. What about the actu-
aria professon? Should we, as actu-
aries, have been more voca and taken
up the banner of reform years ago?

Robertson:

Yes, the actuarial profession
should have played amore activerole
in ensuring that the system was ex-
plained properly to the public and
that the long-range implications of a
pay-as-you-go system were ex-
plained more clearly to both the pub-
lic and the lawmakers.

Yes, the actuarial profession
should have played a more active
role in ensuring that the system
was explained properly to the pub-
lic and that the long-range impli-
cations of a pay-as-you-go system
were explained more clearly to
both the public and the lawmakers.

All actuariesknow that a pay-as-
you-go retirement system that does
not include the entire retired popula-
tion at the system’s inception will
have a low initial cost that will rise
steadily as the system matures. For
example, in 1940 when monthly ben-
efits first became payable, the tota
outlay for benefits was less than 1
percent of taxable payroll. Today, the
total outlays for Social Security and
Medicare are equivalent to 18 per-
cent of taxable payroll. As noted
above, these outlays are projected to
rise to between 35 percent and 58
percent of payroll by the mid-21st
century (under the intermediate as-
sumptions and the so-called high-cost
assumptions, respectively). Even

SEPTEMBER-OCTOBER 1997 =

today, most actuaries don’t seem in-
clined to sound an alarm about these
unsustainable future costs.

Another example of what | con-
sider actuarial culpability isthe fail-
ure to recognize the trust fund assets
for what they are: a statement of the
government’s intention to try to col-
lect future general revenue in order
to redeem the Treasury bonds as nec-
essary to make benefit payments.
Instead, actuaries give an undeserved
credibility to such trust fund assets
and then use actuarial techniques to
determine the preferred level of such
assetsinrelation to benefit payments.
(Please note that in or-
der to avoid confusion,
| have used thesameer-
roneous terminology
that is currently em-
ployed.)

It should be noted,
however, that severa
prominent actuariesin
past yearshavetriedto
sound the alarm about
the financial structure
and other aspects of
Social Security: W.
Rulon Williamson,
SSA’s first chief actu-
ary (1935-1947), and
Ray M. Peterson, who submitted a
paper in 1959 to the Society of Ac-
tuaries with a title that says it al:
“Misconceptions and Missing Percep-
tions of Our Socia Security System
(Actuarid Anesthesia).”

L ensander:

You say it is improper and mis-
leading for the government to state
that Social Security is accumulating
huge trust funds that will help pay
retirement benefits to the baby
boomers.

But don’t the Treasury bonds in
thetrust fundsrepresent valid assets?
Won't these bonds be paid off just
like any other Treasury bonds? Are
you saying that the U.S. government’s
credit is no good?
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Robertson:

To understand my point, it may
be helpful to consider a job-related,
defined-benefit pension plan — one
in which employee and employer
contributions are invested in stocks,
bonds, and other assets that can be
sold as necessary to pay benefits.
Thisis a viable arrangement.

Now, consider the same pension
plan but with the trust fund assets
loaned to the employer to meet its
current operating expenses. The
employer places IOUs in the trust
fund and promises to repay them
from future profits.

Thislatter arrangement isillegal
for a private pension plan, but it is
exactly comparable to the Social Se-
curity situation. Thegovernment bor-
rowsfrom the trust fund any employer
or employee contributions not required
for current benefit payments, spends
these funds for current operating ex-
penses, and places Treasury bonds in
the trust funds promising to collect
additiond generd revenueasnecessary
to redeem such bonds.

Another way to think of this pro-
cedure isthis: The government bor-
rows part of the Social Security’s
taxes to pay for today’s government
operating expenses and then prom-
ises to use future general revenue to
pay part of tomorrow’s Social Secu-
rity benefits. Thisisnot the same as
“accumulating huge trust funds that
will help pay retirement benefits to
the baby boomers.”

Polapink:

You indicate in your book that
the problems defy solution, yet one
way or another the problems must be
resolved. Can the problems be re-
solved without a huge outcry from
American workers?

Robertson:

In The Big Lie, | outline a pro-
posed Freedom Plan that is intended
to be sensible and to minimize the
outcry from American workers. No
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matter what reforms are adopted,
therewill beahuge outcry. Thelarg-
est outcry, however, will arise if we
attempt to maintain the status quo.

Fifteen years ago we could have
put Socia Security income and outgo
into balance with manageable socia
and economic disruption. There
would have been adequate time (be-
fore the baby boomers start reaching
age 65 in the year 2011) for comple-
mentary adjustments in job-related
pensions and private saving. Today,
however, any stepsto balanceincome
and outgo for the baby boomers will
be extremely disruptive. If we wait
another 15 years, the conseguences
will be awful to behold.

L ensander:

How can ASPA members begin
the process of deflating the “lie” and
educate plan sponsors that they and
their employees need to be prepared
to work longer than currently ex-
pected. Also, how can we help edu-
cate plan sponsors, and through plan
sponsors, their employees, about the
truth in the Social Security system?

Robertson:

Socia Security (including Medi-
care) is the largest cost component
of most employee benefit programs
— with a combined employee-em-
ployer cost of 15.3 percent of cov-
ered payroll. (Additiona funding is
provided by SMI “premiums’ and gen-
erd revenue) Yet, Socid Security is
less understood, and its future is less
certain, than dl the other parts of an
employer-provided benefit program.

Most clientswould gppreciate hav-
ing their ASPA consultant sit down
with them to discuss Socia Security
and Medicare — the present and pro-
jected financid datus, the inevitabil-
ity of change, and the effect thischange
might have on their employee benefit
programs. At the very lead, this ges-
ture would strengthen relationships
with clients— not abad thing in these
competitive times.
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Naturally, I think The Big Lie
provides the kind of straight talk that
ASPA consultants and their clients
need. However, other sources of fac-
tual information may be available.
My two prior books (The Coming
Revolution in Social Security (1981)
and Social Security: What Every
Taxpayer Should Know (1992)) are
based on straight talk but with word-
ing that is more academic and less
strident than The Big Lie.

Polapink:

What can | do asan ASPA mem-
ber to help educate the public when |
receive, let's say, a CPA news bulle-
tin that states thereisno need for con-
cern and that Social Security isdoing
just fine?

Robertson:

Write a letter to the editor of the
news bulletin explaining the facts.
Use the news bulletin, together with
your critical response, to explain So-
cial Security’s problems to others.
Such clarification of Social Security
issues seems consistent with ASPA’s
purpose, “to educate pension actuar-
ies, consultants, administrators, and
other benefits professionals, and to
preserve and enhance the private pen-
sion system as part of the develop-
ment of a cohesive and coherent
nationa retirement income policy.”

L ensander:

We've run out of time for this
particular interview, but maybe we
can do it again sometime. Mean-
while, do you have afina comment?
Also, how can our readers obtain a
copy of your new book?

Robertson:

Yes, | appreciate thisopportunity
to try to stimulate interest among
ASPA members in the Socia Secu-
rity and Medicare issues. Actuaries
are in a unique position — because
of their training and experience —
to evaluate the long-range conse-

Continued on page 24



CONTINUED FROM PAGE 1

Washington Update

Continuing Appetite for

Pension Legislation

After enactment of the pension
simplification provisionsin the Small
Business Job Protection Act of 1996,
most pundits, both on and off Capi-
tol Hill, insisted that it would be some
time before further legislative
changes would be made in the pen-
sionarea. Infact, when| approached
my former boss, Ken Kies, chief of
staff of the Joint Committee on Taxa-
tion, early in the process about the
possihility of including asmall pack-
age of pension changesin thisyear’s
tax hill, he said “No chance!”

Needless to say, ASPA, along
with other members of the Retire-
ment Savings Network, pursued a
small but still significant package of
pension changes. With the help of
key members of the Senate Finance
Committee, this package was ulti-
mately included the Taxpayer Relief
Act of 1997. (Details of the package
were discussed in the last issue of the
Pension Actuary.)

How did this happen? In my
view, the pundits failed to recognize
Americans growing concerns about
retirement savings. Polling of con-
stituent groups continues to show
strong interest in retirement savings
issues. Asbaby boomers are getting
closer to retirement age they are be-
coming increasingly concerned about
the adequacy of retirement income.
Members of Congress and the
Clinton administration recognized
these politica trends and redlized it
was important that the Taxpayer Re-
lief Act include provisions to pro-
mote employer-sponsored retirement
plans. ASPA will continue to push

for further legislative changes pro-
moting employer-sponsored retire-
ment plans to be included in future
tax bills. In fact, given next year's
midterm elections in the House of
Representatives, many observers ex-
pect pension issues once again to be
prominent.

Focus on Top-Heavy

As many of you know, the top-
heavy rulessignificantly discriminate
against small-business retirement
plans. In arecent U.S. Chamber of
Commerce survey, the top-heavy
rules were identified as the most sig-
nificant regulatory impediment to the
formation of small-business plans.
ASPA has recently been working
with key members of Congress to
relax the top-heavy rules. Unfortu-
nately, at this time the political will
to completely repeal the top-heavy
rules does not appear to exist. Nev-
ertheless there is some momentum to
reduce the negative impact of thetop-
heavy rules, particularly as they ap-
ply to 401(k) plans.

In fact, a bipartisan group of
senators included a provision to re-

lax the top-heavy rules in a larger
pension bill called the Retirement
Security for the 21st Century Act (S.
889). Inthat bill, thetop-heavy rules
would be modified such that (1) a
family member could not be treated
as a key employee merely as aresult
of stock attribution, (2) elective de-
ferralswould not be counted for pur-
poses of the top-heavy rules, and (3)
matching contributions would count
toward satisfying the top-heavy mini-
mum. Further, the report of the In-
ternal Revenue Service restructuring
commission recommends that the
top-heavy rulesbe modified to clarify
that a plan satisfying 401(k) plan
matching contribution safe harbor (a
total 4 percent matching contribu-
tion) would be deemed to satisfy the
top-heavy rules.

Relaxing — and ultimately re-
pealing — the top-heavy rules re-
mains a top priority for ASPA’s
Government Affairs Committee.
ASPA will continue to work with
members of Congress and their staffs
in developing proposals to ease the
harsh effects of the top-heavy rules.

Brian H. Graff, Esg., is executive
director of ASPA. Before joining
ASPA, Graff waslegislation counsel
totheU. S Congress Joint Commit-
tee on Taxation.

sentence at the end thereof:

Notice of Membership Meeting at
ASPA Annual Conference

At amembership meeting during the ASPA annual conference (Mon-
day, November 3, at 8:00 am.), credentialed ASPA members are invited
to vote on the following proposed amendment to the ASPA bylaws:

Article 5, Section A, shall be amended by adding the following

“If a duly elected officer resigns or is otherwise unable to
complete his or her term of office, the Nominating Committee
shall select areplacement officer for theremainder of such term.”
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CONTINUED FROM PAGE 9

403(b) Arrangements and

401(k) Plans

3. The employer’s involvement is
limited to the following:
(a) Permitting annuity contrac-
tors to publicize their prod-
ucts to the employees,

Requesting information con-
cerning funding media,
products and annuity con-
tractors;

Summarizing the data ob-
tained in (b) for review by
the employees;
Withholding deferrals, re-
mitting same to annuity con-
tractors, and maintaining
records of such transactions;
Holding in the employer’s
name one or more annuity
contracts covering its em-
ployees, and

(f) Limiting the availability of
funding media, products, or
annuity contractorsto aresa-
sonable choicein light of the
relevant circumstances
(which the regulation enu-
merates); and

4. Theemployer isnot paid for per-
forming the services outlined
above except for a reasonable
amount to defray expenses. (De-
partment of Labor Regulation
section 2510.3-2(f).)

With exemption from ERISA
comes the loss of federal protection
against the claimsof the participant’s
creditors. A qualified 401(k) plan
maintained by a tax-exempt em-
ployer would clearly be subject to the
creditor protection afforded by
ERISA section 206(d) and Patterson
v. Shumate. Of course, state law may

(b)

(©)

(d)

()
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dtill provide such protection for assets
held in ERISA-exempt 403(b) plans.

In amost every situation, 401(k)
plans are employee pension benefit
plans under ERISA section 3(2) and
are therefore covered by Title | of
ERISA. As such, these plans must
have a written plan document
(ERISA section 402(8)(1)), and must
provide participants with summary
plan descriptions (DOL Reg. section
2520-104b-2) and summary annua
reports. (DOL Reg. section 2520-
104b-10.) Inaddition, such plansmust
file an annua report (Form 5500 se-
ries) with the Interna Revenue Ser-
vice. Also, ERISA’s fiduciary
standards, bonding requirements, and
other rules apply.

A 403(b) plan that accepts em-
ployer contributions (other than sal-
ary deferrals) is not exempt and is
therefore also subject to Title | of
ERISA. A 403(b) plan with em-
ployer involvement in selection of in-
vestment choices or plan operation
may also be subject to ERISA Title
I. (See ERISA opinion letters 83-23,
May 13, 1983, and 94-30A, August
19, 1994, and DOL Letter to IRSRe:
TVC Program, dated February 23,
1996.) An employer may obtain an
advisory opinion from the Depart-
ment of Labor asto Title| coverage.
(DOL Advisory Opinion 76-1.)

Application of ERISA Title| for
403(b) plans is not new. Reporting
and disclosure requirements have
existed for 403(b) plans the same as
for 401(k) or other qualified plans.
However, 403(b) plan sponsors are
required to complete only a limited
amount of information on Form 5500
and are not required to obtain an in-
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dependent accountant’ s audit. (DOL
Information Letter November 15,
1996.) ERISA Titlel-covered 403(b)
plans are also subject to the joint and
survivor annuity requirements under
ERISA section 205. (See DOL Reg.
2510.3-2(f) for description of when
a 403(b) arrangement is not an
ERISA plan.)

Distributions and Rollovers

Since a 401(k) plan is qualified
under IRC section 401(a), distribu-
tions from a 401(k) plan, as well as
distributions from any other plan
qualified under section 401(a), may
be rolled over into another 401(k)
plan, as well as into an individual
retirement account, but not into a
403(b) plan. (IRC sections401(a)(31)
and 402(c)(8).) Distributions from a
403(b) plan may be rolled over into
another 403(b) plan or an individua
retirement account but not into a
401(a) plan. (IRC section 403(b)(8),
Treasury Regulation section 1.403(b)-
2 Q&A 1) Therefore, an employee
wishing to transfer an account bal-
ance from a previous employer’'s
401(a) plan would not be able to rall
such amountsinto a403(b) plan and
viceversa. Thereisan exception for
Indian tribal governments who
adopted 403(b) plans prior to Janu-
ary 1, 1997, who may roll over into
and establish new 401(K) plans. (Sec-
tions 1450(b) and 1426(b) of SBJPA.)

Plan Termination

Presently, itisnot possibleto ter-
minate a 403(b) plan and make dis-
tributions due to the withdrawal
restrictionsin IRC section 403(b)(7)
and 403(b)(11). Therefore, an em-
ployer wishing to start a new 401(k)
plan must continue to maintain the
403(b) plan until all participants have
reached age 59%, or terminated em-
ployment, or distributions are re-
quested due to death, disability, and
under certain circumstances, upon
hardship. (IRC section403(b)(7)(A)(ii)



and 403(b)(11).) Although a private
letter ruling may be obtained on a
403(b) plan termination (PLR
9652020), reporting and disclosure
requirementsunder ERISA Titlel are
still required.

Conclusion

The 1996 Small Business Job Pro-
tection Act offers 501(c)(3) organi-
zations additional strategies for
retirement planning. Along with
these new choices comesthe need for
greater employer responsibility and
awareness, as well as effective plan-
ning in order to fully achieve desired
goads. The options of continuing a
403(b) arrangement, updating an ex-
isting 403(b) plan, or expanding into
the new world of 401(k), may be
overwhelming. Itisimportant to un-
derstand and appreciate the com-
plexities of both 403(b) and 401(k)
plans and become educated in both
the old and the new requirements. It
may be that the myth is still just a
“myth,” and that the “same old”
403(b) plan or arrangement, when
updated to accommodate new legis-
lative changes, will do just fine.

Theresa Lensander, CPC, QPA, is
president of the American Pension
Company in Santa Barbara, Calif.
Lensander is chair of the Govern-
ment Affairs 403(b) Enforcement
Subcommittee and serves on the Na-
tional Retirement |ncomePolicy Sub-
committee. She hasassisted various
ASPA Education and Examination
Committees, taught and coordinated
ASPA classes, and served onthe ASPA
Continuing Education Committee.
Kevin J. Donovan, APM, owns and
operates Tucson Pension Consulta-
tions in Tucson, Ariz. A certified
public accountant, Donovanischair
of the ASPA ASAP Committee and
serves on the IRS Enforcement and
Ad Hoc SMPLE 401(k) subcommit-
tees of the Government Affairs Ad-
ministration Relations Committee.

CONTINUED FROM PAGE 5

Contributions of Stock Options

Prohibited transaction issuesa so
arise because of the manner in which
the options were dated to be exer-
cised by the plan on behalf of the
participants. The procedure is that
Travelers would advance to the plan
the total securities subject to the op-
tion. The plan would then only sdll
enough of the advanced securities to
pay the exercise cost of the option.
Theremainder of the advanced shares
would represent the gain and would
be alocable to the accounts of par-
ticipants who exercised the options.
In effect, it would allow the plan to
make a “cashless’ exercise of the
option. Apparently there is concern
that the exercise of the options and
the transfer of cash back to Travel-
ershasthe potential to violate the pro-
visions of the Internal Revenue Code
and ERISA which prohibit a fidu-
ciary from dealing with the assets of
the plan in his own interest or for his
own account.

The Department of Labor hasis-
sued a notice of proposed exemption
((Exemption Application No. D-
10269) 61 FR 68794, December 30,
1996) to Travelers Group Inc. The
proposed exemption is based on the
specific facts which Travelers repre-
sented to the DOL. The following
are some of the more significant con-
ditions on which the DOL will base
itsexemption, if ultimately approved:

1. All employees (other than certain
highly paid officers) will betreated
in the same manner for the pur-
pose of the allocation of stock
options to the accounts of such
employees,

2. The dlocation of options occurs
automatically each year without
any action on the part of any em-
ployee (such as contributions by
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the employee) and is uniformly
based on compensation;

3. Theexerciseof theoptionsismade
without the use of other plan as-
sets (the “sell to cover” transac-
tion);

4. Theexerciseof theoptionsissolely
a the option of the individual
employee (other than in certain
circumstances such as death);

5. An independent trustee will fa
cilitate the sade of the stock in
connection with the exercise of
the options; and

6. Thetermsand conditionsset forth
in the proposed exemption are at
all times satisfied.

The contribution of stock options
to a qualified plan may be advanta-
geous to both plan sponsors and par-
ticipants. However, there are
numerousissuesinvolvedinthistype
of plan design and any employer con-
templating this approach should wait
to see how these issues are resolved
with respect to the Travelersplan. If
the DOL and IRSissuefavorablerul-
ings, any employer wishing to imple-
ment this type of arrangement would
be well advised to obtain its own rul-
ings from both agencies since the
rulingsissued to Travelers Group Inc.
may not be relied upon by other plan
SpONSOors.

Robert M. Richter, APM, is director
of technical services for Corbel &
Co.,aleading provider of plandocu-
ment and software services to the
employee benefits industry. Richter
also servesaschair of theHW-1 part
of ASPA's Education and Examina-
tion Committee.
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Legislation Proposes
Qualified Staffing Firms

The uncertainties extend beyond
the qualified plan arena. For ex-
ample, in 1995, the IRS won a case
against an employer for unpaid pay-
roll taxesfor workers paid by astaff-
ing firm. Apparently, the staffing
firm did not make the tax payments.
The employer apparently ended up
paying the payroll taxes twice, once
to the staffing firm that had failed to
pay them to the government, and
oncetothelRS. By theway, the case
was in bankruptcy court.

This uncertainty would be re-
solved under H.R. 1891, proposed
last June. The proposed bill would
defineaqualified staffing firm (QSF).
It would provide that those working
for a QSF are the employees of the
QSF for employment tax, qualified
plan, and other employee benefit pur-
poses. Special disaggregation rules
are provided to prevent abuse.

In order to be a QSF, a staffing
firm would have to meet al of the
following requirements:

1. It provides staffing services to
one or more customers pursuant
to a contract;

2. It assumesresponsibility for the
payment of wages, employment
taxes, and worker benefits with-
out regard to the receipt or ad-
equacy of payment from the
customer;

3. It assumes authority to hire, re-
assign, and dismiss the workers
independently of the customer;

4. It maintains employee records,
and

5. It assumesresponsibility for ad-
dressing worker complaints,
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clams, filings, and so on (sub-
ject to collective bargaining
agreements).

At present, most staffing firms
would fail both the second and the
third test. In fact, the contracts of
many staffing firms explicitly state
that they are not liable for payment
of wages, benefits, and payroll taxes
unless the recipient pays them. Al-
though this issue is not addressed in
the various rulings considering em-
ployeestatus, it goesto thevery heart
of the employment relationship. If a
company tries to deny responsibility
for payment of wages to its workers
unless it receives payment from
someone else for whom they are
working, how can that company
claim to be the true employer?

Similar issues areraised with re-
gard to the hiring and firing issue.
How many recipients would be ea
ger to turn valued, trained personnel
over to a staffing firm if the contract
provided that the staffing firm could
turn around and have those employ-
ees work for the recipient’s competi-
tor if the competitor made the staffing
firm a better offer? Yet, the power
to hire, fire, and reassign workersis
fundamental to the employment re-
lationship, so much so that its absence
makes it very likely that the recipi-
ent would be deemed to be the em-
ployer.

These aretheissuesthat separate
some of the well known temp agen-
cies, like Kelly Services, from staff-
ing firms. Thereis no doubt that the
temp agencies are the true employ-
ers, for example, because they gen-
erally had a relationship with their
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workers before being approached by
their client, and that relationship will
continue after the client is gone and
has no further need of the worker's
services. Nobody would think that a
recipient dismissing atemporary sec-
retary would cause the Kelly Services
to dismiss the secretary, but that is
exactly what happenswith most staff-
ing firms.

Evenif H.R. 1891 is not passed,
it has been useful in pointing out
these important issues relating to
staffing firms. They are, for the most
part, solvableissues. For example, a
staffing firm could assume primary
responsibility for payment of wages,
without regard to payment by the cli-
ent, so long as they receive a deposit,
perhaps two weeks of wages, taxes,
and benefits, so the staffing firm is
protected. Alternatively, the staffing
firm can charge ahigh enough fee for
its services so as to be able to afford
to handle the occasional nonpaying
recipient. Staffing firmsneed to con-
sider carefully these issues if they
wish to be regarded as the true em-
ployer and maintain qualified plans.

H.R. 1891 closaly resembles in
some respects a proposal under con-
Sideration by the Government Affairs
Committee’ s ad hoc legidation com-
mittee. GAC will continue to moni-
tor thisissue and will report to ASPA
members about any progress. The
issue will be discussed in greater de-
tail in the author’'s scintillating pre-
sentation at the upcoming ASPA
Pension Actuaries and Consultants
Conference in Washington.

S. Derrin Watson, APM, is a tax
lawyer fromthe Santa Barbara area.
Managing sysop of the Pension In-
formation eXchangecomputer bulle-
tin board and author of itsinterface
software, WatsOpDoc, Watson serves
on the ASPA Government Affairs
Committee as chair of the Internal
Communications Committee.



Focus on ABCs

ABCs Meet Across Country;
Special Session at ASPA Conference

SPA Benefits Councils (or ABCs) continue to meet

across the country to help meet the needs of ASPA
members on a loca level. ABCs provide a forum for
retirement plan practitioners to discuss critical issues and
also to earn continuing education credit for the maintenance
of ASPA designations and for enrolled actuaries. The ASPA
Membership Committee plans to build on the success of the
ABCswith aspecia informational session at ASPA’s annual
Pension Actuaries and Consultants Conference.

“Introduction to ASPA Benefits
Councils,” featuring facilitators
Steven Fishman, MSPA, of PFR
Planning Inc., of New York City, and
Cynthia A. Groszkiewicz, MSPA,
of Altman, Kritzer, & Levick, PC, in
Atlanta, will be presented Tuesday,
November 4, from 5:15 p.m. to 6:15
p.m. The session will provide infor-
mation on how to establish or par-
ticipateinan ABCinyour local area

ABC Chapters

Atlanta

Contact: H. Earle Garvin, MSPA
Pension Financial Services Inc.
Phone: (404) 728-5748 ext. 308

The ABC of Atlantamet Septem-
ber 16, and discussed “ Advising Par-
ticipants on Investments and
Establishing an Investment Policy.”
The next meeting is scheduled for
October 16. Tom Johnson of Mass
Mutual and Bob Leeper of Charon
Planning Corp., will speak on
nonqualified deferred compensation

Chicago

Contact: Ledie A. Klein, APM
Sonnenschein, Nath & Rosenthal
Phone: (312) 876-8201

The ABC on Chicago met Sep-
tember 4. Janice M. Wegesin, CPC,
QPA, spoke on new 401(k) testing
rules. The next meeting will be De-
cember 2, from 4:30-6:30 p.m., a the
East Bank Club. The topic will be
amending plans for SBJPA, the Tax-
payer Relief Act of 1997, and 1998
planning issues.

Cleveland

Contact: Ronald Gross, M SPA
Moska Klen Inc.
Phone: (216) 771-4242

The ABC of Cleveland is plan-
ning its first informational meeting
for January 8. Confirmed to speak is
Ken Mayland, chief economist of
Key Corp.

New York

Contact: Judy Lynch
Pension Design Services Inc.
Phone: (516) 937-3600
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The ASPA Benefits Council of
New York held itsfirst general meet-
ing the morning of September 24,
1997, at the Southgate Hotel . After
a continental breakfast, Richard A.
Hochman, APM, president of
McKay-Hochman, presented a talk
entitled “Document Requirements
Under the Small Business Job Pro-
tection Act of 1996.”

Central Florida (Orlando)
Contact: PatriciaMahar, CPC
Mahar and Associates

Phone: (407) 539-0033

The Employee Benefits Council
of Central Florida met September 9.
Raoberta Watson, past chairperson of
the Employee Benefits Committee of
the American Bar Association Tax
Section, presented “ Join the Celebra-
tionof TRA "97 ... New IRA Options
and Much More.” The next meeting
isscheduled for November 11. Craig
P Hoffman, APM, of Corbel, will
present “Current Regulatory Devel-
opments Under SBJPA ’96.

Delaware Valley (Philadelphia)
Contect: StephenH. Rosen, MSPA, CPC
Stephen H. Rosen & Associates Inc.
Phone: (609) 795-6834

The ABC of Delaware Valley
met on September 29. Dallas L.
Salisbury, president of the Employee
Benefit Research Institute, spoke on
Benefits 2000. The next meeting is
November 18, 11:30 am.-2:00 p.m.
The speaker will be Joan Sweeny, the
Brooklyn District Director of the
IRS.
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Focus on ASPA PERF

USA Mathematical Olympiad

by Curtis E. Huntington, APM

he ASPA Pension Education and Research Founda-

tion Inc., or ASPA PERF (formerly the James L.
Kirkpatrick Foundation for Pension Actuarial Education and
Research) isanot-for-profit 501(c)(3) corporation formed to
foster excellence in pension education and to promote schol-
arly research in the pension education field. It is supported
by tax-deductible member contributions.

ASPA PERF isone of nine orga-
nizationsthat sponsor the USA Math-
ematical Olympiad. The Olympiad
organizes a series of competitions
amongst high school mathematics
students around the country that cul-
minatesin the selection of ateam that
represents the United Statesin anin-
ternational competition.

This year’'s awards ceremony
was held in Washington, D.C., June
15-16 June. Winners, and their par-
ents, werefirst introduced at arecep-
tion at the headquarters of the
Mathematical Association of
America. On the second day, there
was an awards ceremony at the Na-
tiona Academy of Sciences with a
lecture “Mathematics and Juggling:
New Insights Into an Old Pastime.”

After a picture-taking ceremony
a the Albert Einstein Memoria (see
accompanying photograph), the ac-
tivities culminated in a black-tie re-
ception and dinner held in the
diplomatic reception rooms of the
U.S. Department of State.
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In a letter, one of the mothers
thanked the sponsors for “the oppor-
tunity this program affords young
people to meet, study and become
friends with other people, young and
old, who share a passion for math-
ematics.”

After a one-month “boot camp”
in Nebraska, the U.S. team tied for
fourth place with Russia, behind
China, Hungary, and Iran in thefina
competition held in Mar

Curtis E. Huntington,
APM, ASPA PERF vice
chairman (front right),
with the U.S. national
team at the USA Math-
ematics Olympiad awards
ceremony. Clockwise
fromfront center: Nathan
G. Curtis, Joshua P.
Nichols-Barrer, Carl J.
Bosley, Kevin D. Lacker,
John J. Clyde, Davesh
Maulik, Daniel A. Sron-
ger, and Li-Chung Chen.

Einstein statue copyright
1978, Robert Berks
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del Plata, Argentina. Oneof theteam
members won an individual gold
medal.

If there is an activity in your lo-
ca community that you would like
considered for possible funding by
PERF, please |et one of the PERF di-
rectorsknow. Althoughwe havelim-
ited funding available, we are dways
looking for new and creative ways
to support our mission.

CurtisE. Huntington, APM, isapro-
fessor of mathematicsand director of
theactuarial programat the Univer-
sity of Michigan (Ann Arbor). Heis
amember of ASPA'sboard of direc-
torsand servesasthe quality control
chair of ASPA’'s Education and Ex-
amination Committee.




Join your colleagues on either coast for the

ASPA Eastern and Western
Regional Seminars

Western Regional Seminar and preceding 401(k) Workshop

Workshop Date: June 28, 1998
Seminar Dates: June 29 - July 1, 1998
Location: Sheraton San Diego Hotel & Marina
1380 Harbor Island Drive
San Diego, CA 92101-1092
Hotel Reservations: (619) 692-2265

Eastern Regional Seminar and preceding 401(k) Workshop

Workshop Date: July 19, 1998
Seminar Dates: July 20 - 22, 1998
Location: The Westin Copley Place Boston
10 Huntington Avenue
Boston, MA 02116
Hotel Reservations: (617) 262-9600

The 1998 Regional Seminars provide actuar-
ies, consultants, administrators, and other benefits
professionals the opportunity to address the cur-
rent needs and interests of the pension industry.

These three-day seminars are devoted en-
tirely to interactive workshop sessions which im-
part information about the administrative and
technical aspects of your business.

An intermediate-level 401(k) Workshop will
precede both the Regional Seminars. 401(k) plans
have become a prominent part of the consulting

practice of many pension professionals. Some of
the 401(k) issues to be presented will include:

* ADP and ACP testing, including determina-
tion of highly compensated employees and
family aggregation;

e minimum participation and minimum coverage
rules;

» plan asset regulations, including withholdings
and deposits and prohibited transaction issues;

5500 issues; and much more!

Look in your mail box next spring for more information.
To learn more, call Piper J. Deuschl, meetings administrator,
at (703)516-9300.
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CONTINUED FROM PAGE 16

A. Haeworth Robertson
on Social Security

guences of retirement and other
benefit promises made today. If
actuaries don't begin to play a
more active role in this area, the
outlook for rationa change does
not, in my opinion, look promis-
ing.

The Big Lieisavailable from
BookMastersat 1 (800) 247-6553
for $24.95 plus shipping.

Theresa Lensander, CPC, QPA,
ispresident of the American Pen-
sion Company in Santa Barbara,
Calif. Lensander is chair of the
Government Affairs Committee
403(b) Enforcement Subcommit-
tee and serves on the National
Retirement Income Policy Sub-
committee. Shehasassisted vari-
ous ASPA Education and Exami-
nation Committees, taught and
coordinated ASPA classes, and
served on the ASPA Continuing
Education Committee. Paul S
Polapink, MSPA, is vice presi-
dent and chief actuarywith Price,
Raffel & Browne Administrators
in Los Angeles. Polapink was
president of ASPA in 1994, and
currently serveson ASPA’ sNomi-
nating Committee and National
Retirement Income Policy Sub-
committee and chairsthe Educa-
tion Policy Committee. A former
member of ASPA’s board of di-
rectors, Polapinkhasalsochaired
the Education and Examination
Committee, the Screening Sub-
committee, and the Public Affairs
Committee and has served on
ASPA’'s Long Range Planning
Committee, Inter professional Re-
|ationsCommittee, and the Coun-
cil of Presidents Working Agree-
ment Task Force.
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Calendar of Events

October 10-13
October 15
October 25-28

November 2-5

November 1

November 15-16

November 17

November 22-23

December 3
December 4

December 5

April 27-28

May 3-6

June 12

A-3 [EA-2] class — Washington, D.C.
Early registration deadline for ASPA examinations
A-3 [EA-2] class — Los Angeles!

1997 ASPA Annual Conference —
Grand Hyatt Washington, Washington, D.C.

Final registration deadline for ASPA examinations

C-2(DC), C-3, and C-4 weekend review courses —
Denver

Jointly sponsored examination A-3 [EA-2]

C-2(DB) weekend review course —
Jacksonville Beach, Fla.

C-1, C-3, C-4, and A-4 examinations
C-2(DC) examination

C-2(DB) and HW-1 examinations

1998

Midstates Benefits Conference — Chicago

Business Leadership Conference —
Colorado Springs, Colo.

ASPA
CE Credit

20 credits

20 credits

20 credits

20 credits*

20 credits*

20 credits*

15 credits

Northeast Key District Employee Benefits Conference —

White Plains, N.Y.

7 credits

T ASPA offers these courses as an educational service for students who wish
to sit for examinationswhich ASPA cosponsorswith the Society of Actuaries
and the Joint Board for the Enrollment of Actuaries. In order to preserve the
integrity of the examination process, measures are taken by ASPA to prevent
the course instructors from having any access to information which is not
available to the general public. Accordingly, the students should understand
that thereis no advantage to participation in these courses by reason that they
are offered by a cosponsor of the examinations.

*  Exam candidates earn 20 hours of ASPA continuing education credit for
passing exams, 15 hours of credit for failing an exam with ascore of 5 or
6, and no credit for failing with a score lower than 5.
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