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ASPA Survey
Confirms that New
Comparability
Expands Small
Business Retirement
Plan Coverage

by Brian H. Graff, Esq.

As you all know, on February

Dedicated to the Private Pension System

Department of Labor
Issues Voluntary
Fiduciary Correction
Program First Proposed

by ASPA

24, 2000, Treasury and IRS issu¢d by R. Bradford Huss, APM

Notice 2000-14 in which they ant
nounced that they are reviewi
the current nondiscriminatiorlg
regulations, particularly the rule
governing so-called “new compg-
rability plans.” New comparabil-
ity plans are an important plah
design option for small busi

v

nesses, where they provide valp-

able retirement plan coverage for

he Pension and Welfare Benefits Administration

(PWBA) of the Department of Labor on March 14,
2000 issued an innovative Voluntary Fiduciary Correction
(VFC) program designed to encourage self-correction of
certain violations of the Employee Retirement Income Secu-
rity Act. The release of the VFC program is a major victory

small business employees who, jn for ASPA's Government Affairs Committee, which origi-
many cases, previously had o nated the concept and recommended it to the DOL. The

coverage. Under new comparg-

bility plans, an employer make
contributions on behalf of em
ployees whether the employde

saves on his or her own. Over 300

firms responded to our survey giy-
ing us valuable information o
over 10,000 new comparabilit
plans. ASPA's Government Af
fairs Committee sincerely thankis
all of you who made the effort t
respond to the survey. FoIIowinT;
is a summary of the survey rg-
sults:

Continued on page f

Government Affairs Committee has for the past several years
submitted detailed written proposals and engaged in discus-
sions with the DOL with respect to the potential structure of
a VFC program.
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Overview of the VFC Program
The VFC program lists thirteen signed to the program. rections have been made.
specific types of fiduciary breaches Utilization of the program essen- o)y the thirteen specific financial

eligible to be corrected under the prodially follows five steps:

each office having a coordinator as- providing evidence that the cor-

transactions identified in the program

gram and provides a procedure fon |gentification of a potential or ac- are eligible to be corrected under the

making a VFC application. The pro-
gram also sets out the required meth-
ods for correcting the specified
violations and contains examples of
potential violations covered under the , tarily corrects such a breach will not
program and appropriate correctivez' Implementation of the mandatory

action. Anyone who may be liable

for fiduciary violations under

ERISA, including employee benefit 3.
plan sponsors, fiduciaries, plan offi-
cials and parties in interest, may ap-
ply under the program. An applicant
must fully and completely correct
violations in accordance with the re-
guirements of the program before4,
submitting an application. Except for
two of the specified eligible viola-
tions, the program applies to welfare
plans as well as retirement plans. The
program went into effect on April 14,
2000 and is being administered by

the PWBA's regional offices, with

tual fiduciary breach and determi-program. Fiduciary breaches falling
nation of whether it falls within outside the specified transactions are
the thirteen specific types of vio- not eligible to be processed under the
lations eligible for the program; program and a fiduciary that volun-

methods of correcting the Speciﬁcreceive the benefits of the program.
violations: Applicants who comply with the

. . terms of the program will receive a
Calculation and restoration of anYa o action” letter from the PWBA
lp?rf)?i?ss k;[;) pt)rllaen %liggcgrigzp'xi?ﬁ rfstating thgt it will not_initiate a civil
interest. and distribution éﬁ anylnvestlga_ltlon under'!'ltle | of ERISA_
necesséry supplemental beneficoncerning the gppllcant’s_ responsi-
payments: blhty for transactions described in the
’ letter nor assess the 20% ERISA
Notification to plan participants §502(l) penalty. The DOL does re-
and beneficiaries; and serve the right to conduct investiga-

5. Filing an application under pen-tions to determine the accuracy and

alty of perjury with the appro- completeness of the representations
priate PWBA regional office, made in the application and whether
which includes a written narra- full correction was made. Correc-
tive and supporting documentstion may not be made under the VFC
describing the transaction and Continued on page 10
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Focus on GAC

IRS, Treasury, DOL
and PBGC Meetings

n March, members of ASPA's Government Affairs Conne handled by the Revenue Agents

mittee (GAC) met in Washington, D.C., to assess t}jghe field, with coordination ini-
tially through their group managers

activities of the past and to set goals for the future. Jy uitimately through cooperative
conjunction with these meetings, teams of GAC membeffgrts between the audit and rulings
visited the offices of the Internal Revenue Service, Treasm‘]‘r‘%“ons' .
) ) n behalf of the membership, we
Department of Labor, and Pension Benefit Guaranty Cogpessed the importance of making
oration for face-to-face discussions with top agency officiatgre thaft tt:lere was nationdal COfOfdi-
. . . ion of the programs and uniform
These meetlngs create.an eﬁectlvg fqrum for retirement q'l% ing of all personnel involved in
professionals, along with people inside the governmentiH®EPCRS programs to ensure fair

review how the regulations function in practice. Followingjid consistent treatment of all plan

. . SPONSOrs.
are summaries of the meetings prepared by GAC membersin _
attendance. GUST Remedial Amendment
Period
While we expressed appreciation
|RS for the issuance of Rev. Proc. 2000-20,

which opened the review process for
by C. Frederick Reish, APM, Esq., and Bruce L. Ashton, APM, Esq. prototype p|ans, we also expressed

. . N . . concern about whether it would be
At the semi-annual meeting of the  Significant changes will occur in .
possible for all plans to be amended

ASPA Government Affairs Commit- the administration of the VOIumarywithinthe current Remedial Amend-

tee (GAC) held in Washington, D.C.remedial programs under the Em- .
. . . ment Period (RAP). Currently, plans
in March, members of the Commit- ployee Plans Compliance Resolu-must be amended by the end of the
tee met with officials of the IRS to tions System (EPCRS). Before the y

discuss issues which are importantestructuring, VCR was handled inplan year beginning in 2000 — un-

to ASPA members. the EP Headquarters in WashingtonIess they are restated on a prototy_pe
D.C. and Walk-in CAP was admin- plan. Prototype and volume submit-
IRS Restructuring O ) o . ter adopters will have 12 months af-
The old Empl Plans/E tlstered In the field offices in the vari- ter the date of the IRS approval letter
€ 0ld Employee Flans/Exempl, regions by Revenue Agents wh bp

Organizations Division has becomecoordinated with a Regional CAP Co_?or the lead documents in which to
the Tax Exempt and Governmental Erestate the document.

Entities Division (TEGE). While iosrd(l:r:thri'n\;veglsgﬂf)fti?dstg:g;ﬁ(j_ We noted that the determination
much of the restructuring of TEGEtrained agents around the country t letter program had not been opened
has taken place, the IRS officials in- ?or all plans. The IRS officials were

dicated that we should not see an%]?;rglse(tt:aet i\;objgtsré\fﬁgrzswgrlck):unable to tell us when it would be
’ ' opened. We also pointed out that,

real changes in operations until Iatqn CAP). Audit CAP and audit
summer or early fall of this year. reviews of APRSC will continue to Continued on page 17
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Cafeteria Plans -
A Refresher Course

by Amy L. Cavanaugh, QPA

afeteria plans offer employers an opportunity to prohis resulted in a return to the pre-

vide their employees with a valuable benefit at IittIE‘A 86 nondiscrimination rules-
ese rules are discussed later within

or no cost. As the cost of health benefits continue to Skys article.
rocket, many employers have found that offering a cafeteri&ince that time, the Family and

plan can help soften the blow of insurance rate increadgiical Leave Act (FMLA) was
passed in 1992. Several years later

Cafeteria plans also offer employers an opportunity to pfigs IRS issued proposed regulations

vide employees a choice in benefits. This assures that beftefitcoordinate the cafeteria plan

- , . gction rules with the requirements
dollars are utilized effectively. Cafeteria plans are genera‘j’yhe FMLA. Generally tﬂese requ-

sold as low cost, low maintenance employee benefits. Whit@ns permit a participant to revoke

the tax savings can generally support a plan’s administrafi¢eefit coverage while on a FMLA
o h h | b f vered leave of absence and have
costs, it is important that the plan sponsor be aware o iﬁgrage reinstated upon returning to

ongoing obligation to perform annual administration amgrk. Alternatively, for a participant

comply with certain regulatory requirements including nofj° elects to continue coverage dur-
ply g yreq g mg a FMLA leave, the participant

discrimination testing. In the past, the nondiscriminatiQkh generally elect to pay for cover-
tests have been largely ignored. However, despite a gers@eadn a pre-paid basis before going

lack of clarity as to how some of these tests should be appl?%c’ea"e' On & pay-as-you-go basis
whilé on leave, or pay the premiums

a good faith effort to comply with these rules is essentigler returning to work.
Most recently the IRS released both proposed and findh addition, in 1997 proposed

. . . . egulations were released with re-
regulations with respect to the events that can give rise t%e%t to when cafeteria plan election

mid-year benefit election change. Although these reguiRanges may be made with respect
tions are not effective until plan years beginning on or aftepccident and health coverage and

) . ._group-term life insurance. Also, re-
January 1, 2001, they are able to be relied upon immediatghy released proposed regulations

Legislative and Regulatory Section 89 was added to the Inter®€r Some guidance with respect to
History nal Revenue Code as part of the Ta§i1€ coordination of cafeteria plans
Section 125 was added to the InReform Act of 1986 (TRA 86). Sec- that include medical reimbursement
ternal Revenue Code as a part of théon 89 was intended to provide a@ccounts, or “health FSAs™ with
Revenue Act of 1978. Proposedcomprehensive set of guidelines withcOBRA (Consolidated Omnibus

Regulations were issued in May ofrespect to the operation of welfareBUdget Reconciliation Act of 1985)

1984 and in February of 1986. Tobenefit plans. Compliance with secand HIPAA (Health Insurance
date, neither set of regulations haveion 89 was deemed to be adminisPortability and Accountability Act
been finalized. These regulationgratively onerous, and, as a result, th@' 1996). Medical reimbursement
should be relied upon in absence o$tatute was repealed in its entirety. Continued on page 23

final guidance.
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New Reporting Requirements
for Payments from Insurance
Companies

by C. Frederick Reish, APM, Esq., and Bruce L. Ashton, APM, Esq.

he Schedule A to the newly released Form 5500 hasoting that the current Schedule A

changes affecting third party administrators and othJeduests this information only for
“‘agents and brokers.” Section

ers who receive payments from insurance companies. Th@z(e) of ERISA includes “other
revised Schedule A now requires disclosure of “fees” paid t@ersons” with agents and brokers in

“other persons,” in addition to the question on prior versiongefining the requirement to report
insurance contract fees and com-

of the Schedule A asking for information on commissionSmissions. Further, the current
paid to brokers and agents. (The new Schedule A requirésheduleAinstructions provide that

. A fees paid by insurance carriers to
disclosure of payments for plan years beginning after 1998|§ersons other than agents and bro-

Because the terms “other persons” and “fees” are not defina@rs should be reported on the

in either the instructions to Schedule A (or in Section 103(efchedule Aas acquisition costs, ad-
ministrative expenses, etc., as ap-

of ERISA, from Whlch this dl.sclosure obligation is derived) propriate, and note that for large
and because of the wide variety of arrangements prevalent fffan filers these fees paid to “other

the insurance industry for paying service providers whd?ersons’ are subjectseparate re-
orting on the Schedule C. In light

assist in the establishment and administration of the plangf the above, the requirement to

these terms take on special significance. report fees and commissions paid
to “other persons” has been retained

Identification of the Issue The revised question on the jnthe Schedule Aecause the De-
Section 103(e) of ERISA provides Schedule A (asking for the names of - partment believes it serves impor-
as follows: agents, brokers, and other persons to tant enforcement targeting and dis-

“Section 103(e)f some or all of Whom insurance fees and commis- closure purposes to require indi-
the benefits under the plan are purSions were paid) reflects the language vidual identification of all persons

chased from and guaranteed by aff the statute. In the absence of a who are paid insurance fees and
insurance company ..., a report unStatutory or regulatory interpretation  commissionsJEmphasis added]

der this section shall includeastate?ff the ter(;n_s ‘;Ptrr]‘terfpt‘;‘]rsons;' and 16 italicized language in the pre-
ment from such insurance company'€€s", and in light of the eVoVINg 110 -4 nfirms the DOL's interest in

... covering the plan year and enu_relationsh_ip; within the insuranceknowing, through reporting on
merating ... and beneflt_s industries, a large NUMS hedule A, payments by insurance
(2)...commissions, and administra-ggtrioorfsp;?;m?‘z% Egrfgo{;?: dtf;nsécompanies to the plan service pro-
tive service or other fees or other y q viders. In addition, it appears that

specific acquisition costs paid byre?r?rtﬁg g?eifnhtiglif ﬁ\qle newly re_the DOL is considering investigatory

such company ...;... and the names. .4 5500 package, the DOL note nd enforcement activities for undis-
and addresses of the brokers, agent%at several commentators had: losed fees.

orother personsto whom commis- _ ' On April 6, the Pension and Wel-
sions ofeeswere paid, the amount  *---questioned the proposed re-fare Benefits Administration (PWBA)

paid to each, and for what pur- quirement to report fees and com- _

pose...." [Emphasis added] missions paid to “other persons” Continued on page 26
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Recollections of an Old Timer
of ASPA’s Early Days, Its

Triumphs and Misfortunes
by R. William Dozier, Jr., FSPA, CPC, 1987 ASPA Presid IS LN

suppose the story of ASPAs beginnings should start wittams, nor had they been admitted

our founder, Col. Harry Eidson, FSPA, CPC, who, at the tiffid'e Conference of Consulting Ac-
tuaries due to their background ex-

of Pearl Harbor, was the only qualified P-40 pilotin Washingtofsience.
D.C. The Japanese were successful in decimating our Air F%%eBeginmng of ASPA
at Nichols Field in Manila and Hickham in Honolulu, but never The first ASPA meeting was held

tried to get Harry in Washington, D.C. The enemy would i966 at Purdue University with ap-
. . roxjmately 60 in attendance. The
have had too much trouble with Harry, because his P-40 wa%@ ting tollowed a “how to” semi-

outfitted with machine guns. As a matter of fact, the story is takd specifically designed for life in-

that it was several weeks after Pearl Harbor before Harry’s pI%Hénce agents. By this time, most
of us had protected our relationship

was armed; then several more weeks before the Air Corps,gifibyrior fully insured plans by con-

around to issuing him bullets. The Colonel returned from actiegting to a combination method
duty early in 1946 and became active in the sale and servicirfge%‘f'f“”d!”g) of funding pension
) ] nefits with ordinary life contracts
insured pension plans. and a separate trust fund (side fund)

: : . . ._to be sufficient together with the cash
This became a very lucrative pur-this was before insurance companies

suit, particularly for fully insured established the “separate account,v.alues to provide f[he promised pen
L . . . . . . 'sion at normal retirement date.
plans servicing large expandingvariable life, universal life and vari- . o :
. : ) . | did not attend this first meeting,
companies during the late forties andable annuity contracts. The consult- . :
s . 2 . but did attend the second which was
early fifties. My father was also aning actuaries in league with bank . . .
: o L held in the fall of 1967 in Philadel-
early pioneer, beginning in the latetrust companies ripped apart and re- . .
L . o . . hia. Carl Duncan was elected Presi-
thirties, and when | joined him in placed the previous lucrative (to th .
: . . dent of ASPA, following Harry
1952, his renewal income from pen-agent) fully insured plans. . . . .
. : . : : . Eidson. This meeting really stimu-
sion business was quite substantial | mention this background be- : .
: . : S lated us. | met people like Bill Hand,
and it appeared that it would accelause this was the motivating reason T . : )
. : ) MSPA; Jim Kirkpatrick, FSPA; and
erate at a never ending pace. that Harry Eidson, FSPA, CPC; Carl
, ] . : Howard Johnson, MSPA. Harry had
Two events, however, occasioneduncan, FSPA; and Bill White, . .
, even calculated a service table which
an abrupt halt. The first was theMSPA, attempted to attend the Con- .
) " " . . S could be used with the old roller cal-
court's recognition of the “prudent sulting Actuaries meeting in New . .
N culators to determine the side fund
man rule” and the second was the cor@rleans. They wanted to learn how .
. o . L deposit for a small plan. The calcu-
tinual rise in the stock market whichto protect their insured plans, butI tion onlv took a counle of hours
over shadowed the small return inwere turned away because they had' y P

. | Ri .
fixed dollar investments. Remembernot passed any Society of Actuaryrevolutlonary. Bill Hancbutlined an
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administrative manual for use of theregulationsand the other advanced
plan administrator to provide theactuarial skills including multiple
necessary data to us “actuaries” tdunctions, joint and survivor varia-
calculate the costs and complete gowtions, and others. This was all de-
ernmental forms. veloped before ERISA, primarily
We were off and running, al- with the help of Jim Kirkpatrick and
though never really sure that definedProfessor Knowler of the University
benefit pension plans were quite le-of lowa. Original ASPA logo design. This abacus
gal under the 1952 code. Many of us attended classes at |ogg contains the imbedded numeric
, , lowa U. under Dr. Knowler, as well soJution to ASPA’s first “one question”
Membership Requirement as many night sessions during the exam problem originally dev(lloped to

Since we were an actuarial SOC5 nnual fall meetings learning these  obtain membership into ASPA.

ety, it was necessary for new mem-_ . . . .
y y . principles from Jim who so patiently
bers to prove some actuarial

: ave us the benefit of his vast knowl ic princi i -
adeptness and they were required tgd ¢ ial sci any of the basic principles his com
answer and show their computation g?l ohactgarla smence.f mittee had considered, particularly

: this time, many of us at- i i
of the present value of an annuity du y the guarantees of benefits to defined

?empted to contact other actuarial orpenefit pl ici h
derived by an interest rate and pub-_ - . enefit plan participants. There were
y PBganizations and had some smalmany meetings of ASPA directors,

. : on a one-on-one basis of ASPA's sin i i i
the same attained age. This was th membership meetings following the

“one question” answer required toge“ty and dedication to the actuarialegislation which was introduced in
b b f ASPA profession. | remember one meethoth houses of Congress.

ecome a member o ' Ming I attended in Cincinnati with | 1973, | was elected to the ASPA
MSPA, which so infuriated membersHOWard Johnson. MSPA: Brian ' _
of the Society of Actuaries against : , Board of Directors. We established

ASPA. Society members had to paSKruse, FSPA, CPC; and Brendana washington office in a dank, dreary

O'Farrell, Jr., FESPA, CPC of the Con-puildin i
. ) . I, , g on Connecticut Avenue.
six four-hour exams just to becomesulting Actuaries In Public Practice. Also, our annual meetings were held

“Associates”, and two more exams, .
to become “Fellows” Brendan was most aggressive, as for many years at the Mayflower
: recall; button-holing members of thisHotel, not far from the Washington

Many of ASPA's original mem- N . , : , :
bers rgbabl did not hgvethe Sligntorganization in the halls, men'soffice. | particularly recall Bill
P y 9 room, elevators and bars of the hogyans, MSPA, from South Carolina.

est idea what they were doing Wher{e” Bill was quite a worker, making up

L?w?))\;vlcegp:aeackl)lg ;erir\?;;a ZOOTVZSQS From this meeting sprang a schoohijs own calling card and informing
g - -~ 'organized the next summer aty|| who read it that he was a Vice
so[nz,_llk?hmed, V\(er(ta_ S|nc$rely|nt§r-8tanford University headed by president of the American Society of
teasbfe zlannd V?lithe{;]veat;c;T OOfZTi?éViE_eBrendan on which Jim Kirkpatrick, pension Actuaries. His imposing
' P Dr. Knowler, and | were privileged height and weight, as well as the

surance actuary, | learned to calcu-

T to serve on the faculty. i
late a complete service table for the y card, opened up mgny offices of thed
functions Dx and Nx, as well as CxPre-ERISA Activities Congressmen and Senators, an

and Mx. Using an old roll-top cal-  As far back as the fall of 1967, Probably did more in the field of pub-
culator, this took an entire weekendASPA was instrumental in the for- lic relations for ASPA than the_
of repetitious calculations. mation of the legislation formerly MONEY We spentin later years for this
After several years, the designa-hamed the Employee Retirement InPurpose.
tion MSPA required completion of come Security Act of 1974. During Official Designation as Actuaries
three written exams, one of whichthe ASPA meeting in Philadelphia, |  One particular concern of this leg-
involved some basic knowledge ofserved on a committee to meet thes|ation was the designation of “En-
actuarial skills and derivations of airplane arrival of the then Chairmanrolled Actuary”, who the law
formulae. To receive the designa-of the House Labor Committee whoprovided had the exclusive right and
tion FSPA, two more exams werewas a Pennsylvania Congressmanesponsibmty of certifying that
required; one of which involved and who spoke to us as the togproper contributions had been made
knowledge of pension laws andspeaker of the meeting. He outlinedo the defined benefit plans.
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The American Academy of Actu-  As a matter of fact, ERISA for- England Life Insurance Company
aries pushed for the exclusive rightmally recognized qualified plans during a period when that company
to name their members, and as vergranting the deductibility of contri- was prominent among insurers who
few ASPA members had met theirbutions and the tax free accumulasold fully insured and combination
membership requirements, ASPAtions of retirement benefits so thatplans.) It was at this meeting held
made a concerted push for a hearingensions would certainly containin June of 1988 that ASPA was
before the Joint Committee of La-these favorable features for somaleemed an equal among actuarial or-
bor and Treasury officials to be rec-time to come. ganizations. | felt in that moment,
ognized. Our opposition denigrate . : Harry Eidson’s dream had come to
ASPA due to the one-question rethlet vlf/g]slm%c;r:cslgzlsof;in t0 me thatfulfillment, and all our early efforts
guirement, but we countered Withdurin My term as P?esident ofoverthe past twenty years were well
Jim Kirkpatrick’s testimony as to theASPAg by o ‘ i fworthwhile.A
written exam tests currently required. » abeginning otassociation 6

all North American actuarial soci-

The Joint Committee grand- .. o
fathered all actuaries with sufficient &1€S Was initiated. | recall thatg william Dozier, Jr., FSPA, CPC,

experience who passed written exg'arOIdfln?]rahSam’_ MSP’? then Pr_eSI-WaS Presidentand CEO of The Dozier
aminations and those Fellows of the €1t Of the Society of Actuaries, company, a consulting and actu-
Consulting Actuaries in Private Prac-2PPeared before the Board of DireCxig| firm. Mr. Dozier was ASPA's
tice who met their requirements oflC'S Of ASPA and presented the casgresident in 1987 and served on its
experience. The Joint Committee ©" cc;]operatlfon betweﬁn the dSOC"Board of Directors for nine years.
designated ASPA and the Society o rfgiéa?wa%?annf;g(;? ;g&cgngrt?]y"‘e also was a member of the Acad-
Actuaries to provide for future ex- = ¢° - "/ Consall’tin Actuarieseemy of Actuaries and qualified for
aminations on a joint basiS, and Harold n raham h |gt ‘the Million Dollar Round Table. !‘le
ASPA at last became of age havini g Who ‘aler Was wasamember of the ERISA Advisory

been recognized by the Federal gov_lected to the Board of ASPA for goard with the U. S. Department of
ernment. two terms, had worked for the New| ghor from 1991-1994.

surveyed provide at least a 5 per-
CONTINUED FROM PAGE 1 cent of pay contribution. Virtually

all (96 percent) of the new compa-

Washington Update rability plans surveyed provide at
least a 3 percent of pay contribu-
New Comparability Plans Small Business Retirement tion to small business non-highly
Expand Small Business Plans Would Terminate compensated employees. This ex-
Retirement Plan Coverage Without New Comparability ceeds the 75 percent of new com-

58 percent of the new compara- Respondents to the survey state@arability plans surveyed, which
bility plans surveyed were adoptedthat 50 percent of the small busi-were considered “top-heavy” under
where the small business previ-nesses with a new comparabilityqualified retirement plan rules. In
ously provided no retirement planplan would not adopt another quali-addition, 63 percent of the new
coverage. An additional 20 percenfiied retirement plan for their em- comparability plans surveyed had
of the new comparability plans ployees if new comparability plansan allocation group that included
were adopted where the only prewere no longer permitted. only the small business owners.
vious plan was a 401(k) plan
funded with employee contribu-
tions and matching contributions
only. Consequently, new compa-

New Comparability Plans New Comparability Plans Are
Provide Substantial Benefits to  Mostly Small Business

Small Business Employees Retirement Plans

new retirement benefits for Sma”leas?‘i 2 7 percent )(;f pap contribu-cggﬁe)if[aw:alrg F}:r?ss ri:?\n/tegiie’d b
business employees where, in mor(aon to small business zon-highlygmall busineséoes with less than 1)(/)
than one-half of the cases, theyCom ensated emplovees. 49 per | 35 ¢ )
were receiving no retirement ben- P ployees. peremployees. percent were main-

ofits at all. cent of the new comparability planstained by small businesses with

8 A THE PENSION ACTUARY A MAY -JUNE 2000



between 10 to 25 employees. 19reasury, they conceded that theyf this. They had gathered website
percent were maintained by smallare no longer looking to entirely information, conference tapes, and
businesses with between 26 to 5&liminate new comparability, al- outlines that showed new compa-
employees. 10 percent were mainthough elimination of new compa- rability in an unflattering light.
tained by businesses with morerability was discussed with They had also already coordinated
than 50 employees. congressional staff at the initialwith the Center on Budget Policy
Impact of the Survey Capitol Hill meeting_s they had_ ar_wd Priorities to issue_its report.and

h Its of the surve haVeyvhen the not_|(?e was |§sued. ThlSNI'[h Dow Jones to write an qrtlcle
alr-lt;azyrer?;d a significant i);npactls. a very posmye s_tep in the_rlght(wh_lch fortunatgly only was picked
on Capitol Hill and with Treasury direction, and_ |s_d_|rectly attribut- up in _electronlc form). Sources
Currently, ASPA's Governmen:[ able to the significant results _ofma(_je it clear that_Treasu_ry was pre-
Affairs Co’mmittee is mounting a the survey and the accompanyingaring for a public relations cam-
significant educational Campaignpressure from key Capitol Hill paign tc_) r(_aspond to our gragsroots

) . . staff. effort similar to that used in the

on Capitol Hill. To this end, we are

making a substantial effort to clearStatus of Grassroots Effort ﬁzfg sf“;n;gudhe;va;i;/orckagf?ohbogv
up the misperceptions that sur- A number of members haverespected as retirement plan pro-
round new comparability plans asked whether we are going to €Nz csionals. the last thing we wanted
and emphasize how importantgage in a grassroots to fight the atWas anotr;er public relations de-
these plans are to small businestack on new comparability plans.bacle like the cash balance debate
retirement plan coverage. For exAWhen the notice first came out, the Finally, and this has proven to '
ample, courtesy of meetings Treainclination of the Government Af- be true \;ve felt an aggressive lob-
sury had with Congress just beforefairs Committee was to mount abying éffort would help with our
the notice came out, and the scathsignificant grassroots effort to negotiations with Treasury. As
ing report regarding new compa-fight Treasury’s attack head on. In tated earlier. we have alread.y been
rability conveniently issued the fact, several members volunteere ble to convir;ce several key Demo-
next week by the liberal think tankto begin coordinating the crats to withdraw their support for
Center on Budget and Policy Pri-grassroots, and their efforts were, complete elimination of new
orities, several staff thought thatgreatly appreciated. However, acomparability and in many cases
new comparability by regulation successful grassroots effort re-al Treasury to encourage them to
had to provide over 90% of thequires a sympathetic ear from the Wiftly work something out
contributions to the small businessCongressional members and staff Fo?these reasons gASPA’s Gov-
owner. We have already con-you are appealing to. When We, nment Affairs Corr'lmittee con-
ducted and are planning hundredsnitially went to Capitol Hill to cluded that it would be best to
of meetings with members andtest our arguments, it was clear Wepostpone grassroots efforts to de-
staffs to ensure they have a bettehad some work to do to counter-termine whether a reasonable com-
understanding of the realities ofact the effects of Treasury’s ini- promise could be worked out with
new comparability plans. The sur-tial meetings and the impact of th reasury. Rest assured if a favor-
vey has contributed greatly to thisvery negative Center on Budgetable com'promise thatis in the best
effort. In fact, several staffers, Policy and Priorities report. Manyinterest of ASPA's members is not
who initially felt that new compa- of the members and staff we ini-Worked out, ASPA will use all pos-
rability should be eliminated, havetially met with (both Democrat sible mean,s including grassroots
subsequently agreed to call Treaand Republican) were quite Negas  cnsure tr;at new comparability’
sury to let them know that they tive about new comparability, with and the private pension system are
now believe a swift and reasonablesome suggesting the testing methbrotected A
compromise needs to be workedbdology should be completely '
out on this issue. eliminated. It became quickly ap-
The survey and our congres-parent that we needed some timejan H. Graff, Esq., is the Execu-
sional education campaign haveto educate Congress about the rejye Director of ASPA. Before join-
also positively contributed to our alities of new comparability. ing ASPA, Mr. Graff was legisla-
ongoing discussions with Trea- It was also clear that Treasurytjon counsel to the U.S. Congress

sury. At our last meeting with was going to make a public issuejgint Committee on Taxation.
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CONTINUED FROM PAGE 2

connetion with a complaint, unless
the complaint concerns the transac-

tion that is the subject of the appli-

Voluntary Fiduciary Correction Program

cation. In addition, the application

o ~must contain no evidence of poten-
program by engaging in a new pro-complete and acceptable correctionga| criminal violations, as deter-

hibited transaction. An applicationmay be made without prior discus-mined by the DOL.

will not be eligible if either the plan sion with the DOL. The program has  Transactions that may be cor-
or the applicant is under investiga-been issued to encourage the full cotrected under VEC include certain
tion by the DOL or if the application rection of the specified breaches ofjiolations of the fiduciary responsi-
contains evidence of potential crimi-fiduciary duty. Benefits of the VFC pjjities imposed by Part 4 of Title |
nal violations. Compliance with the program to plan participants includeof ERISA concerning contributions,
VFC program does not give appli-restoration of losses to the plan ofpans, purchases, sales and ex-
cants relief from actions by any gov-reversal of impermissible transac-changes, benefits and plan expenses.
ernmental agencies other than théions involving the assets of the planThe specific eligible transactions are:

PWBA nor from actions by plan par- and the resulting increase in security
ticipants or other plan fiduciaries. Inof the plan assets. Benefits to plan
addition, the VFC program does noffiduciaries include both risk reduc-
exempt prohibited transactions fromtion and the savings of civil penal- 2
the imposition of excise taxes undeties that would otherwise be payable

the Internal Revenue Code (“Code”) on the amount of assets recovered by3.

nor prevent penalties for the late omplans following a civil investigation.
incomplete filing of a Form 5500.
The costs of compliance under the
VFC program cannot be passed ont(ah
plan participants and beneficiaries,
The costs of correction must be borné

by the applicant and not by the plan]ssue come within the very specific

Such costs may include evaluation Ofequwements of the program. VFC

the need and usefulness of participagppl'cat'ons concerning correction of

tion in the program, obtaining mar- . :
ket value determinations, executingteen bre_aches described in the pro-
ram will not be accepted. The

asset transactions, adjusting accou correction methods set out in the pro
balances and benefit distributions, P

documenting the correction and comJram are the only ones acceptable
pleting the application.

The DOL specifically states that
it developed the VFC program in re-
sponse to requests from the employe
benefits community for a formal pro-
gram that would reduce the risk of
enforcement action and the imposi- : )
tion of the 20% penalty under ERISA? transactlon_ that involves gn“em-
8502(l). Most DOL investigations of ployge bepeflt_ pI%nf. A plan is un}
employee benefit plans are resolve er |r_1vest|gat|on_ [TOF purposes o
by voluntary corrective action by fi- FC if a Plan Official, as defined in

duciaries, and the DOL has recog_the progrant, or a representative, has

- . . .~ received oral or written notification
nized a need for innovation in

fiduciary compliance. The DOL be- ILom Ithe I?AOII of an |n€/estlg%t|ondo;‘
lieves that the VFC program provide € plan. /A pian Is not considered to

an opportunity to inform plan fidu-
ciaries of their obligations so that

Plan fiduciaries considering use of
e VFC program need to be careful

tions.

grogram, neither the plan nor the
applicant can be under investigation
by the DOL pursuant to ERISA or

cause the DOL has contacted a
Plan Official or representative in
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Eligibility for the VFC Program 4.

hat the breaches and corrections atb.

reaches that are not among the thir-g

under VFC for the eligible transac- 8-

In order to be eligible for the VFC 9,

under any criminal statute affectinglo

Sbe under investigation merely be-12.

Delinquent participant contri-
butions to a pension plan;

Loans at a fair market interest
rate to a party in interest;

Loans at a below-market inter-
est rate to a party in interest;

Loans at a below-market inter-
est rate to a person who is not a
party in interest;

Loans at a below-market inter-
est rate solely due to a delay in
perfecting the plan’s security in-
terest;

Purchases of assets by a plan
from a party in interest;

Sales of assets by a plan to a
party in interest;

Sales and leasebacks of real
property to the employer;

Purchases of assets by a plan
from a person who is not a party
in interest at a price other than
fair market value;

Sales of assets by a plan to a per-
son who is not a party in inter-
est at a price other than fair mar-
ket value;

Payments of benefits by a de-
fined contribution plan based on
improper valuation of plan as-

sets;

Payments by a plan of duplica-
tive, excessive, or unnecessary
compensation; and



13. Payments of dual compensatiorCorrections Required by VFC net earnings or realized net appre-
to a plan fiduciary. ciation (or plus, if applicable, any net

) loss to the plan as a result of the

The Benefits of an Application Earnings transaction). In addition, if the Lost

under the VFC Program Many of the transactions eligible Earnings are paid to the plan after
Upon the successful completion ofOr the VFC program will have re- 40 1he Principal Amount is re-
a VFC application, the DOL will is- Sulted in aloss to the plan or an im-, o “correction must include an
sue to the applicant a “no action letProper profit to a party to the . 0001 amount of Lost Earnings.
ter” (a sample of which is containedtransaction. Determining the amount™ participant-directed defined
in Appendix A to the program) with Of the 10ss to the plan requires cals, i tion plan, the Lost Earnings
respect to the breach identified in the&ulating how much money the plan, = " o o0e 440 the plan is the
application. The no action letter pro-Would have if a particular transac-, ¢ that each participant would
vides that the PWBA will not take tion had not occurred. In generaly o oo ad on the Principal Amount
any civil enforcement action and will Correction underVFC requires the fi-¢. 1 e date of the loss to the date
not recommend legal action by theduciary or other Plan Official to re- ;- Principal Amount is restored to
Solicitor of Labor against the appli- Store to the plan the “Principal plan. For administrative conve-
cant concerning the transaction de£\Mmount” which is defined as the ;o 0o yhe | ost Earnings amount for
scribed in the letter. The PWBA will @mount that would have been avail-, o ¢ 4ivocted plan may be calculated
also not assess the 20% civil penaltPle to the plan for investment Ofising the rate of return of the invest-
under ERISA §502(1) on the correc-distribution on the date of the fidu- o o e mative that earned the high-
tion amount paid to the plan or itsCiary breach if the breach had not, ;' .o o return, among the ERISA
participants. The effect of the nooccurred. Correction also require 404(c) designated broad range of
action letter is limited to the breachP@yment to the plan of the greater oTgnvestment alternatives available un-
and the persons identified in the let{!) LOSt Earnings, as defined, from yo o o
ter. Persons eligible to participateN® date of the loss to the date theé " " posioration of Profits that
under the program include thePrincipal Amount is restored to .themay have to be restored to a plan
breaching fiduciary, the plan spon-Pan, or (i) Restoration of Profits, | 1o\ if greater than Lost Earn-
sor, parties in interest and other per@s defined, resulting from the use 0fjngs is defined as the amount of
sons who are in a position to correcth® Principal Amount for the S"’.lm(.aprofii made on the use of the Princi-
the breach. period. What constitutes the P.r!nC"paI Amount, or the property pur-
As was recommended by ASPA,Pal Amountis specifically identified ooy \yith' the Principal Amount
the VFC program makes clear that 40" €ach of the thirteen categories OEy the fiduciary or party in interest
transaction may be corrected under iransactions eligible under VFC. o 0 engaged in the fiduciary breach,
without a determination or admission L0St Earnings that have to be re- . by a knowing participant in the
that an actual fiduciary breach has oc$tored to a plan under VFC are dep oo, | the Principal Amount was
curred. The only requirement for pur-finéd as the greater of (i) the amounﬁsed for a specific purpose and the
poses of a VFC application is thatthat otherwise would have been, ., profit can be determined, the
there be a potential breach. This fea€arned (including reinvestment earn;, ... .1 oy ofit must be calculated and
ture of the program will be useful in iNgS) on the Principal Amount if it retumed to the plan. An example
the event of any later participant law-nNad been invested, from the date of 4 o he plan sponsor’s cost of
suit and favorably distinguishes VFCthe l0ss to the date the Principak 1o a1 it otherwise would have
from the IRS remedial programs,Amount is restored to the plan, in;- . -oq it it did not have the im-
which require the existence of a quali-2ccordance with applicable plan PO roper use of plan assets, such as
fication failure for participation. An- Visions and Title | of ERISA, less o, employee contributions. If
other beneficial difference of VFC actual net earnings or realized nef, .- 1 | profit cannot be deter-
from the IRS programs is that VFCappreciation (or plus, if applicable, o 110 Restoration of Profits is
does not require the payment of a usétnY Net loss to the plan as a result Og]alculr;lted as interest on the Princi-
fee or sanction. Indeed, correctiorfn€ transaction); or (i) the amount .\ .o\~ o4 o interest rate equal
under VFC avoids the 20% ER'SAthat V_VOUId have been e_arned on th o the Code §6621(a)(2) underpay-
§502(I) penalty, while the IRS pro- Principal Amount at an interest rate o0 * | addition, if the Resto-
grams require the payment of a fee ofdual to the underpayment rate dez ;o ot profits is paizll to the plan
sanction as well as correction. fined in Code 86621(a)(2), lesdaal after the date the Principal Amount

Restoration of Losses and
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is restored, correction must includerepurchase by the plan of an asseatopy of the application and all sup-
an additional amount of restoredsold by it at other than fair marketporting documentation from the plan
profits. value? Inthese cases, the choice ohdministrator upon written request.
which correction alternative is usedThe notification must also state that
: must be made by an independenthe application has been submitted
gr;:rr?rrgz(;}lf?gqﬂggﬁ; rtggu?:elzg];[rg plan fi_duciary based upon the greateto the VFC _Program Coordinator at
fair market value of an asset be dgpene_flt to_the plan. The mde_pen_denthe approprlate PWBA Regional Of-
termined either as of the date the plafldu0|ary is to make determlna_Uonsflce and include the add_ress and
originally acquired an asset or theguch asto t_he _pr_udence of the_w_wesphone numbe_r of the Reglonal_ Of-
date of the correction. or perhapsmenF and liquidity an_d dlvers_lﬁca- fice. The notice must be pr_owded
both. In order for a va’llua’tion 0 betlon issues. Approprlat_e addltlonalnp If_:lter_ than the date required for
acce.ptable under VEC. it must meeguppqrtmg documentatu_)n must bedistribution of the plan’s summary
requirements specifiea in the pro- ubmltteo! for these particular typesannual _report. Not|ce_may be given
gram. If there is a generally recog-qf. corrections. Amended Form 5500by postlng_, regular mall_or glectronlc

R filings may be required for the cor- mail, but it must be distributed or
nized market for the property (e.g.

‘rection of certain breaches. posted in a manner reasonably cal-
the New York Stock Exchange), the culated to inform plan participants

fair market value of the asset is theéSupplemental Distributions of the VFC application. When cor-
average value of the asset on the In order to correct under VFC, .o i onec a supplemental dis-
market on the applicable date, unlesplans will have to make supplemen-, ., . , -
o . tribution, a notice explaining the

the plan document specifies anothetal distributions to former employ- distribution must also be sent to each
objectively determined value (e.g.,ees, beneficiaries receiving beneﬁtﬁndividual entitled to the supplemen-
the closing price). If there is no gen-or alternate payees, if the original o .

. e tal distribution at the same time as
erally recognized market for the as-distributions were too low because o

) . .~ “the supplemental distribution. If the
set, the fair market value of that asseof the fiduciary breach. Inthese situ- S .
. ; : . .__correction involves an adjustment to

must be determined in accordanceations, Plan Officials must determine -

) ) . S the account balance of a participant,
with generally accepted appraisalWwho received distributions from the beneficiary receiving benefits, or al-
standgrds pyaqugllﬁed, mdependerm_lan during the applicable time Pe-tarnate payee, a notice explaining the
appraiser in a written appraisal re+iod, recalculate account balances

port signed by the appraiser. Theand determine the amount of the ungdjustment must be provided at the

i el ford 1 h affected indi same time that the individual is fur-
program provides guidetines torderpayment to each anected InClw,qgne g with the benefit statement that
when an appraiser will be consideredridual. It must be demonstrated in. . .
lified and ind dent iting in the VEC lication that includes the adjustment. The notice
qualified and independent. writing in the application that . "' given when the benefit state-
Pnent is ordinarily provided and ad-

locate and pay anyone who has re

! o ditional benefit statements are not
Methods ceived a lump sum distribution butrequireol

The VFC program aiso specmesis due an additional distribution as a

?hdtiltlonal co_rre(;:tloT TethOdmO?'tiSresult of the VFC correction. The Application Procedures
that are reiql_Jkl)rle ton y o:_some_lf)h Ccosts of such efforts would be borne A VFC application must be pre-
rieen eligiole transactions. eseoy the Plan Official as part of the costpared by a Plan Official or his or her

hnélg?rﬁi’n;iggglgonaaoi?ggriﬁgfr;{)f correction. authorized representative, in which
y P case the application must include a

commercial lender of fair market in- Notice to Participants statement signed by the Plan Offi-
terest rates for both secured and un- In what is probably the most CON- i that the representative is autho-
secured loans, determinations by atroversial feature of VFC, the appli- rized to represent the Plan Official
appraiser of the fair market value ofcant or the plan administrator must.l.he application is to include the'
lease payments and present valuprovide a written notice of the cor- name, address, and telephone num-
determinations of future correctionrection to all plan participants. No ber of,a contact’ person familiar with
amounts. The program permits alspecific format is prescribed for thethe contents of the application and
ternative methods of correction fornotice, but it must state that the cor- . . o
) . o ) with authority to respond to inquir-
certain of the eligible violations, rection was made pursuant to th(?es from the DOL
such as a choice between the repay¢FC program, and that the individu- The applicanf must provide a
ment of the loss to the plan or theals receiving notice may obtain A4etailed narrative describing the

Valuations

Transaction Specific Correction
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fiduciary breach and the corrective
action, including:

 alist of all persons materially in-
volved in the breach and its cor-
rection; .

» the EIN and address of the plan
sponsor and administrator;

» the date the plan’s most recent
Form 5500 was filed;

» an explanation of the breach, in-
cluding the date it occurred;

» an explanation of the correction,
including who made it and when;
and

 specific calculations demonstrat-.
ing how the Principal Amount and
Lost Earnings or Restoration of |
Profits were computed and an ex-
planation of why payment of Lost
Earnings or Restoration of Prof-
its was chosen for correction.

A checklist contained in Appen-
dix B to the program must be com-
pleted, signed, and submitted with
the application, and the application
is to be mailed to the appropriate re-
gional PWBA office listed in Appen-
dix C. The applicant must maintain
copies of the application and any*

» documentation establishing the

(such as the adoption agreementand the greater of Lost Earnings or
trust agreement, or insurance conRestoration of Profits resulting from
tract) with the relevant sectionsthe employer’s use of the participant
identified; contributions from the earliest date

documentation that supports theP" which they could reasonably have
narrative description of the trans-P@en segregated from the employer’s
action and correction, such asdeneralassets. If the participant con-
leases, appraisals, loan docuflributions have already been paid to
ments, service provider contracts 1€ Plan, but outside the time period
perfected security interests, and€quired by the regulation, the only

amended annual reports; correction required is to pay to the
plan the greater of the Lost Earnings

: . .~ “or Restoration of Profits.
Lost Eamings amount, including Additional documentation re-

docu1mentat|(_)n of the return on thequired for this specific correction
plan’s other investments;

includes (i) copies of accounting
documentation establishing therecords identifying the date and
amount of Restoration of Profits; amount of each contribution received
all additional documents requiredfrom participants; (ii) a copy of pay-
under the program for the specificroll documents showing the date and
breach involved in the application; amount of each withholding of par-

proof of payment of the correc- ticipant contributions from employ-

tive amounts, such as copies of
canceled checks, executed wiré®
transfers, a signed, dated receip'?

from the recipient of funds trans-
ferred to the plan (such as a finan
cial institution), and bank state-
ments for the plan’s account; an

a sample of the notice to partici-

subsequent correspondence for the Pants.

period required by ERISA §107. A
VFC application must also include
a statement in the form specified in
the program that is signed under pen-

Examples of Specific Eligible
Breaches and Required
Corrections

alty of perjury. The statement is toDelinquent Participant
be signed and dated by a knowledgecontributions to Pension Plans

able plan fiduciary and the autho-

One violation eligible under VFC,

es’ paychecks; (iii) a statement from
Plan Official identifying the earli-
st date on which the participant con-
tributions reasonably could have
been segregated from the employer’s
general assets, along with support-

dng documentation for this conclu-

sion; and (iv) a sample notice to
participants, including any who are
entitled to a supplemental distribu-
tion.

Loan at Below-Market Interest
Rate to a Party in Interest

Another violation eligible for
VFC is a loan made by a plan to a
party in interest with respect to the

rized representative, if any. Thebased upon the DOLs prior Pensiorf".”ln atan interest rate less than the
statement must also accompany anpayback program, is where an emiair market_ mte_re;t rate at the time
later additions to the application. ployer receives directly from partici- for loans with similar terms (such as
The DOL will maintain the confiden- pants, or withholds from employees'the amo_unt of loan, amount and type
tiality of any documents submitted paychecks, amounts for contribution®! S6CUrty, repayment schedule, and
under the VFC program to the ex-to a pension plan but fails to forwargduration of the loan) to a borrower
tent permitted by law. the contributions to the plan within of similar creditworthiness. The_ Ic_)an
The application must also providethe time limits under the DOL's plan V&3 N0t €xempt from the prohibited
supporting documentation including: asset regulatioh. Correction under [a1Saction provisions of ERISA.

- - . Correction will require paying the
. tpr;zn?urrent fidelity bond for the VFC when the participant contribu loan off in full, including any pre-

tions have not yet been paid to the ;
ayment penalties, and payment to
» a copy of the plan document an

oplan requires payment of the unpai he plan of the Principal Amount
: articipant contributions to the plan P b . '
any other pertinent documents® P P plus the greater of Lost Earnings or
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Restoration of Profits, if any. Forwere underpaid their benefits mustactually made. A no action letter
purposes of this particular transacbe restored to the plan for distri-issued under the VFC program is
tion, the Principal Amount is equal bution to the affected plan partici- conditioned on the truthfulness,
to the excess of the interest paypants, or paid directly to the plancompleteness and accuracy of the
ments that would have been reparticipants, along with the Loststatements made in the application
ceived if the loan had been madearnings on the underpaid distri-and in any subsequent oral and
at the fair market interest rate overbutions. For distributions that werewritten statements or submissions.
the interest payments actually retoo high, the total of the overpay- Any material misrepresentations or
ceived under the loan terms. Anments plus the Lost Earnings musbmissions will retroactively void
independent commercial lenderbe restored to the plan or to thehe no action letter with respect to
must determine the fair market in-participants. the transaction that was materially
terest rate. Any supplemental dis- Additional documentation re- misrepresented.
tributions that are due must be paidquired for this specific correction The DOL also reserves the right
Additional documentation re- includes the qualified, independentto conduct an investigation and
guired for this specific correction appraiser’s report for each plantake other enforcement action re-
includes a narrative describing theyear in which the asset was revallating to the transaction identified
process used to determine the faiued, a written statement confirm-in a VFC application in other cir-
market interest rate at the time théng the date that amended Formg&umstances, such as an oncoming
loan was made, a copy of the inde5500 were filed, proof of payment expiration of the statute of limita-
pendent commercial lender’s fairof any losses restored to the plantions period or significant harm to
market interest rate determinationcopies of the adjusted participantthe plan or its participants that is
and a sample notice to participantsaccount balances, proof of paymennot cured by the VFC correction.
including any who are entitled to aof any supplemental distributionsAlso, while a VFC application in-
supplemental distribution. and a sample notice to participantsyolving a plan or plan sponsor is
including any who are entitled to apending, the DOL may investigate
supplemental distribution. and take enforcement action relat-

L ing to matters not covered by the
Assets Limitations of the VFC VEC application or relating to

A violation eligible for VFC that Program other plans sponsored by the same
may be of particular interest to ser- The VFC program assumes theplan sponsor
vice providers is when a definedtransaction which is the subject of Compliancé with the VFC pro-
contribution plan pays benefitscorrection under the program Wasgram does not preclude the DOL
based upon an incorrect valuatiorotherwise an appropriate invest-Or any other governmental agency
of a plan asset. Correction requiresnent decision for the plan. No re-tom conducting a criminal inves-
that the correct value of the im-lief is provided under VFC for tigation of the transaction identi-
properly valued asset be estabviolations not addressed in the P'O%ed in the application nor preclude
lished for each plan year in whichgram, such as imprudence in mak-the DOL from assisting any other
the asset was improperly valuedng investments or a failure to agency. The DOL may also make
and the participant account bal-diversify plan assets. The issu- approp'riate referrals of criminal
ances for each year must then bance of a VFC no action Ietterdoe%/iolations as required by ERISA
adjusted accordingly. In addition,not imply approval of any matter §506(b)¢ Compliance with the
Forms 5500 must be amended andot specified in the letter, includ-VFC prolgram also does not pre-
refiled to reflect the proper valuesing steps that the plan fiduciaries lude the DOL from seeking re-
for the lesser of the last three plarimplement to prevent recurrence Ofrcnoval or other non-monetary
years or all plan years in which thethe breach and to ensure the plan’rchjunctive relief against any person
value of the asset was reported imfuture compliance with ERISA. responsible for the transaction at
properly. The Plan Official must The DOL reserves the right toissue or from imposing civil pen-
determine who received distribu-conduct an investigation at any,ies under ERISA §502(c)(2) for
tions from the plan during the timetime to determine the truthfulnessthe failure or refusal to file a
the asset was valued improperlyand completeness of factual Statefimely complete and accurate
For distributions that were too low, ments in the application and to de-, '

. . . . Form 5500. A successful VFC ap-
the amount by which participantstermine that the correction Wasplication also does not prevent the

Payment of Benefits Based upon
Improper Valuation of Plan
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DOL from referring information circumstance, as proposed bythat might be appropriate for the
regarding the transaction to the IRSASPA's Government Affairs Com- specified transactions and whether
as required by ERISA 83003(€). mittee, the ERISA 8502(l) penalty there are additional fiduciary
The sample no action letter for thewould not be imposed on anybreaches that should be included in
VFC program specifically statesamounts restored to the plan priothe program. ASPA's Government
that prohibited transactions will beto filing the VFC application and Affairs Committee will be filing
referred to the IRS. However, itwould only apply to any additional comments with the DOL advocat-
should be noted that,hile VFC recovery amount paid to the planing the expansion of the VFC pro-
does not provide for a waiver of ex-pursuant to a court order or a settlegram. In addition, the Government
cise taxes on prohibited transactionsment agreement with the DOL.  Affairs Committee has already be-
there is no requirement that a Forml_ gun discussions with the IRS re-
5330 be filed with the IRS concern- guesting relief from prohibited
ing the transaction at issue in aVFCbe transaction excise taxes for correc-
application. tions made under the VFC program.
Another important limitation on . . The limited initial scope of the
the effect of a VFC no action Ietterm.')fe.d' Some p_ra(_:tltloners ha.weprogram appears to some extent to
is that it does not affect the ability ofcnfuuzed the restrl_ct_|ons on the vio- be a result of the DOL's hope to
any other governmental agency tolatlons that are e_I|g_|bIe_ for the IO aximize the new program’s
carry out its authority nor preventgr"?Im anq the "m”"?‘F'O”S on .thechances of success. The thirteen eli-
any other person from enforcing an)[ehlefdproﬂded' S_pecmc c<f)mpla|r_1ts gible violations were selected based
rights they may have. For instance'tgC L;rtei:cit znttzqaur:[jetr;:grll;csrc)??;;ic;‘Upon DOL experience in the field
a successful VFC application wouldfm‘r)n echi)se taxes when the viola-and because they are violations that
not prevent plan participants or ben-tion corrected was a rohibitedcan be precisely described. Further,
eficiaries from filing legal actions transaction. Some havg advocateaome of the limitations exist be-
under ERISA concerning the trans-usin the clorrections required un. ause VFC was designed so appli-
action that was the subject of thed 3FC ideli ¢ q " _cants have information available to
application. However, sinagom- er as guiaetines lor sett-cor identify eligible violations and to
pliance with the VFC program re- re_ctlon of f|d_U(_:|ary breaches_ bUtmake acceptable corrections with-
guires complete correction of theW'thOUt submitting a VFC applica- out any discussion or negotiation

fiduciary breach at issue, at least int'olr,][' hould b lized h with the DOL. The DOL has con-
shou € realized, OWever'sistently asserted, contrary to the

the eyes of the DOL, there should b
little for plan participants to gain?hat the VFC prografm doesl_not tak osition of ASPA, that it must as-
away any means of compliance ol o o penalty under ERISA 8502(1)

from filing suit over the same trans-abilit 0 self-correct or anv other
action and, therefore, minimal incen- y I ) ANy ONeT it there is any negotiation by the
alternative available to fiduciaries

tive for them to do so. and plan soonsors todav but in-DOL over the relief owed to a plan
If a VFC application is submitted, P P y ’ " In exchange for a no-action letter.

but the DOL determines that it failss.tea?r’] otn:]y ado_ls ‘r.’:cr.] adtd::UonaI t?lp'ASPA’s Government Affairs Com-
on that has signiticant 1avorable iee pelieves that non-binding and

to meet the requirements of theVFC‘geneﬁts despite the proaram’s re.
program, the DOL reserves the right” . . pite the prog tentative negotiation and discussion
strictions. Participation in the pro-

to investigate and take any other ac- ) . with the DOL concerning the form

tion concerning the transaction and/op"am 1S entirely volu_ntary a_nd o_Ioesof an acceptable correction prior to
plan that is the subject of the appli-gOt forheclobse resolu:llon of fiduciary the issuance of a no-action letter
cation, including refusing to issue a hreac hes y any ot e me?jns. (';L.”does not constitute a settlement
no action letter. If an applicant hast er, the program as Introduce ISagreement within the meaning of
taken corrective action prior to fil- _mean_t t_o be the initial stage of Wha‘ERISA 8502(l). ASPA has consis-
ing a VFC application, but the DOL Is anticipated to be a program tha ently recommended that the VFC
deems that the correction is not evo_Ives to b? more inclusive anclprogram encompass preliminary ne-
complete and acceptable correctio I_eX|bIe o_vr?r ';:me, as was tge eXpe'gotiations concerning correction of
under VFC, the DOL may reject thegi?slrllc;ir\:\g::tic:ner\éar:grt:lss Ierh;%rgel_'breaches that are more complex
application and pursue enforcementrS seekin comrelegts on VFC includ-than those specified in the current
including assessment of the ERISA 9 thirteen eligible violations or for

8502(l) penalty. However, in this Ing different methods of corréon which the proper form of correction

he Future of the VFC Program

The reaction of the employee
nefits community to the introduc-
tion of the VFC program has been
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is not readily apparent. In addition,’
the Government Affairs Commit-
tee has consistently recommended
that the DOL permit applicants to
initially contact the DOL under the
program on an anonymous basis
and to be able to discuss tentatively
acceptable corrections which
would not be binding upon the,
DOL.

ASPA's Government Affairs
Committee believes that the VFC
program will be of significant ben-
efit as experience is gained with it,,
and it is expanded and refined by
the DOL in light of that experience.
Plan sponsors and fiduciaries will
benefit from the program’s cer-
tainty of correction methodology
and protection against DOL civil ,
enforcement action. Plan partici-
pants and beneficiaries will benefit
from the plan assets restored un-
der the incentive of the finality pro-
vided by VFC. Issuance of the VFC
program is an innovative step by
the DOL, which should be com-
mended for its willingness to try
new ways of encouraging compli-
ance with the many and detailed re
guirements of ERISAA

R. Bradford Huss, APM, is a partner
in the San Francisco, California law
firm of Trucker Huss which special-
izes in ERISA and employee ben
efits. Mr. Huss concentrates his
practice on qualified pension and
profit sharing plans, ERISA litiga-
tion, and IRS and DOL audits of

employee benefit plans. He serves

on ASPA'’s Board of Directors, is a
cochair of ASPA’s Government Af-
fairs Committee, is a past president
of the San Francisco Chapter of the
Western Pension & Benefits Con-
ference, and is a member of the
American Bar Association, the Bar
Association of San Francisco, and
the International Foundation of Em-
ployee Benefit Plans.
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The IRS has conducted a prelimi-
nary review of the VFC program.
The IRS indicates that a VFC cor-
rection generally will be accept-
able for purposes of correction of
a prohibited transaction under the
Code, except where the fiduciary
breach or its correction has resulted
in an abusive tax situation or a plan
qualification failure.

Plan Official is defined under VFC
to mean a plan fiduciary, plan spon-
sor, party in interest with respect to
a plan, or other person who is in a
position to correct a fiduciary
breach.

The repurchase of the same prop-
erty from the party in interest to
whom the asset was sold is a re-
versal of the original prohibited
transaction. The sale is not a new
prohibited transaction and does not
require an exemption.

29 CFR 82510.3-102.

An example of this limitation is if a
plan fiduciary causes a plan to en-
gage in a prohibited transaction by
purchasing real estate from the plan
sponsor without an applicable ex-
emption and the purchase also
causes the investment of the plan

assets to not be diversified as re-
quired by ERISA §404(a)(1)(C). Ano
action letter issued upon a VFC ap-
plication that fully complied with
the requirements of the program in
these circumstances would apply to
the prohibited transaction, but the
letter would not apply to the lack of
diversification.

ERISA 8§506(b) provides that the
Secretary of Labor shall have the
responsibility and authority to de-
tect and investigate and refer,
where appropriate, civil and crimi-
nal violations related to the provi-
sions of Title | of ERISA and other
related Federal laws, including the
detection, investigation, and appro-
priate referrals of related violations
ofTitle 18 of the United States Code,
which contains federal criminal pro-
visions concerning employee ben-
efit plans.

ERISA 83003(c) provides that,
whenever the Secretary of Labor
obtains information indicating that
a party in interest or disqualified
person is violating 8406 of ERISA,
the Secretary shall transmit such
information to the Secretary of the
Treasury.

ASPA Benefits Councils’
Calendar of Events

Event

Plan Amendments Necessary to
Comply with Recent Legislation
(e.g., GUST) and Other Regula-
tions and Rulings

TPA as Fiduciary and Allowable
Plan Paid Expenses

Loan-A-Rama

Date Location
June 6 Delaware Valley

Speaker: Robert Bildersee, Esq.
June 6 South Florida

Speaker: Beth Levine, IRS
June 8 Chicago

Speaker: llene H. Ferenczy, Esq., CPC
June 21 North Florida

Plan Audits: What CPAs Need
and How Plan Administrators

Can Prepare
Speaker: Robert Ennis, CPA

For more information or for the name of a local contact,
please call the ASPA office at (703) 516-9300.
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C 3 correction fees. We urged that cer-
ONTINUED FROM PAGE tain of these document problems
were sufficiently minor to warrant a

|RS correction process similar to APRSC

_ _ _ _ (which can, at this time, only be used
while the 12 month extension for It is not certain whether any fur- ¢, operational failures). GAC will

prototype and volume submitterther extension of the RAP will be 4 submitting formal written com-
adopters is welcome, it can lead tagranted, and it was suggested that if,onts further expanding on this sug-
great confusion because of the laclany extension is granted, it may no
of a uniform date by which restate-apply to individually-designed plans.
ments must be made for all plans
The problem is heightened where th
prototype sponsor has gone out of
business or otherwise decided not t

bestion.
(3) We discussed the concept of a
PCRS “Group CAP” or “Group VCR?” pro-

With respect to the remedial pro-gram to be used where a service pro-
rams themselves, we provided thevider discovers a “systemic” failure,

: RS with the following suggestions: that is, a failure common to many
continue to sponsor the prototype. In (1) We again urged that the Serdlans served by that provider which
that case, plan sponsors may not be. L It f bl d by th
- : vice create an appeals process withiffSult Irom a probiem caused Dy the
informed that there is no document_, o7 =0 T e i provider rather than the individual
for them to adopt until the RAP has

; which the plan believes that the Rev{lan sponsors. Such a program could
already explred' enue Agent has m|Sappl|ed the Cribe useful for ASPA members who

0 Q?tﬁéfzilgmﬁergsgmi tshzr\gﬁgteria for a particular program ondiscover such a problem (such as a
of the plan year beginning in 2002 audit. These could include cases ifgroup of plans which are not timely

In part, we suggested this date be/Nich the Revenue Agent indicatesgmended for GUST because of a
cause there will be a substantiain@t @ failure is not eligible for cor- Computer defect or an employee

ber of protot d volume'€Ction under APRSC or sets a sandProblem). TEGE currently has a pi-
number of prototype and volume,, der Audi hich lot project for Group VCR filings for
plans which are not approved untlltlon amount under Audit CAP whic

the plan sponsor believes does ncﬁystemic Operationa| failures. While

late this year or even until 2001, so : : ;

y : dequately consider the facts and citthere are no published rules for
that, as a practical matter, man@umstances of the case. We undefGroup VCR, we understand that, to
plans will not be restated (and will )

eligible for the pilot program, a
ot nee 10 b restared) unil someS 1l 8 P poeees e s
time in 2002. However, to keep the

. rm. However, the IRS understand$ion to submit at least 15 or 20 plans
process moving, we also suggeste’ﬁe concern and is making a conWith similar violations, such as fail-

that the required date for submissio S Co ; ;
of master gnd prototype and volumeserted effort, through training andUres to make minimum required dis-
submitter lead documents be left apoordination, to achieve uniform re- tributions.

sults nationally. If a plan sponsor is (4) We discussed the new Volun-
De:ﬁrgc?;:igr%élzrgggén for urging an concerned tha_t EP.CRS s not beingary Fiduciary Correpﬂon program
extension of the RAP was thePrPerly applied in an audit, the adopted by the Pension and Welfare
Service’s and Treasury Department’éAgent,S group manager should beBenefits Administration (P-WBA) of
notice that they were reviewing theInCIUdeol in the discussions. . the Department of Labor in l\/_Iarc_h.
rules for cross-tested plans (the so- (2)_We asked that th_e IRS consm_ieWe urged that there be coordination
called “new comparability” plans). creating an unsupervised correctiorpetween the IRS and PWBA on these
We pointed out that if these rules ard) 0C€sS for certain types of plan®@ses because many of the breaches

iiwhich are eligible for correction un-
changed, so that cross-tested plan ocument defects, such as the fail g

would need to be amended to comUre to check a box in a prototypederVF_C are prohibited transaction_s
ply with the new rules, it would mean adoption agreement or where a plafPh Which excises taxes must be paid

that these p|ans would be amendeaas operationa”y permitted partici_und.e.r the Internal Revenue Code. In
in the year 2000 and then again iP2" loans or hardship withdrawalsddition, some of the VFC breaches

even though the document does nodlso result in disqualifying defects
2001 or 2002. Though large plans’ - .. = cions. Currently(€.g, the failure to value assets each

e e o 5 o L cocmensues st b sueat). W bl ot ht 2 coor
: i i ith nated filing would save the plan the
cannot afford the cost of amend-Titted under Walk-in CAP with 9 P

i xpense and effort of approachin
ments every year or two. the attendant cost and compliancé&XP pp g
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each agency separately and couldompress into a five to five and one-audit project which it completed in
lead to increased voluntary compli-half month time frame the work they 1998. We were informed that the re-
ance. The TEGE officials indicatedhave typically handled in nine andport would be posted on the IRS
that they intended to explore this withone-half months. When combinedwebsite in the near future. We also
the PWBA. with the requirement to restate plansirged the IRS to address contingent
(5) Finally, we suggested thatby the end of the year, the burden omvorkforce issues through education
TEGE expand the TVC program toservice providers is significant. and outreach rather than through en-
include 457 plans; (6) that the IRS We also discussed how to deal witiforcement actions given the wide-
issue a Revenue Ruling dealing withdelinquent returns for earlier periodsspread misunderstanding of the
restoration payments to plans (toUp until this year, the Form 5500 wasqualified plan requirements as they
consolidate the guidance which issubmitted to the IRS. For plan yearsapply to contingent workers (for ex-
now scattered among a dozen privatbeginning in 1999, the agency to whichample, provisional employees, tem-
letter rulings); and (7) that the IRSthe Form 5500 is submitted is the DOLporary employees, employees
develop programs for dealing with But what if a plan failed to file for 1998 misclassified as independent contrac-
problems in IRA-based retirement ar-or before? Should the form be subtors and the like)a
rangements, such as SIMPLE plananitted to the DOL, since that is where
Form 5500 5500s are now being submitted, or to . _ _
We pointed out hat even Toug 1 oo o e e ot and parinr with the Lo
the PWBA had granted an automati P y P

extension (without the necessit m(j‘or those years? The IRS officials in-Angeles law firm Reish & Luftman.
xtension (withou 'Y Olyicated that delinquent returns whichHe is a former cochair of ASPA’s

filing Form 5558) of the filing of the oo v eviously required to be filed atGovernment Affairs Committee and
Form 5500 to October 16, 2000, thisy,e |r5 service Centers should coniS currently the chair of GAC's Long
might not be a long enough extensy;, ¢ 14 pe supmitted to the IRS SerRange Planning Committee. Bruce
sion. The issue exists because th\%ce Centers. L. Ashton, APM, Esq., a partner with
software for producing the forms is Reish & Luftman, is cochair of the
Government Affairs Committee and

not expected to be available untilMiscellaneous Issues
May at the earliest. As aresult, plan We asked the IRS when it wouldseryes on ASPA’s Board of Direc-
service providers will be forced to release its report on the 401(k) plangs.

» Positive guidance (and additional
relief for 2000) with respect to
hardship distributions ala Notice
99-5.

Guidance on reporting issues for

Department of Treasury
by Jeffrey C. Chang, APM

On March 27th, members ofe The imminent release of pro-.

ASPA's Government Affairs Com-
mittee met with Mark Iwry, Benefits
Tax Counsel — Treasury, and mem-
bers of his staff to share and discuss
employee benefit issues and priori-
ties for both the Treasury and ASPA.
Representatives of the IRS also at-
tended the meeting.

The meeting began with a review
by lwry of the just issued 2000 joint
business plan for IRS and Treasury.
(You can download a copy http://
www.irs.gov/prod/bus_info/
tax_pro/2000Priority.pdf.)
Treasury’s top employee benefits
projects/issues for this year include:”
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posed regulations under Code
8411(d)(6). These regulations are,
expected to provide relief, in cer-
tain instances, from the anti-cut-
back rules as outlined in Notice
98-29. Due to their importance,
Treasury hopes and expects to is-
sue final regulations by the end of
the year.

Although the form of guidance is
not yet known, Treasury has plans
to issue guidance on cash balance
plans. This project is a high pri-
ority. .

Additional guidance on partici-
pant loans.

A MAY -JUNE 2000

Roth IRAs.

The long awaited guidance con-
cerning required documentation of
401(k) testing methods and related
testing elections. Iwry indicated,
however, that the guidance
“shouldn’t affect plan restate-
ments” since the IRS/Treasury
position isstill that plan sponsors
must choose a testing method and
reflect this choice in their plan
document. (lwry stated that this
position is not likely to change.)

Treasury is also interested in re-
viewing and updating the Code
8457 regulations.



Although items specifically men-  The meeting closed with brief dis- tion. Mr. Chang specializes in profit
tioned in the joint business plan arecussions of “future” issues for which sharing and pension plans, as well
likely to be addressed this year, Iwryfurther review or guidance might beas various deferred compensation
indicated that a number of additionalappropriate. These included: and employee benefits matters. He
issues will receive Treasury's attention, ASpA's reaction to recent legisla-1S the founder of the Sacramento
as well. These include: tive proposals on “phased retire-Employee Benefits Roundtable, has

« Further analysis and review ofwhat ment,” which would permit cer- t@ught deferred compensation and
Treasury perceives as abuses and tain “in-service” distributions 9ualified retirement plans courses

problems stemming from the de-
signs of certain cross-tested and new
comparability plans. ASPAs new ,
comparability task force will be
working closely with IRS and Trea-
sury over the next several months
to make sure that the views and con-
cerns of ASPAs membership are
considered in connection with any
proposed changes in existing regu-
lations. *

Treasury officials also indicated a

from defined benefit pension in the Masters of Law program at
plans. McGeorge School of Law, and is a

401(k) issues relating to mergersformer. member of the executive

o committee of the State Bar’s Taxa-
and acquisitions. tion Section. In 1990, he formed
Qualified plan problems stem-the Employee Benefits Committee
ming from the improper treatment of the State Bar Tax Section and
of common-law employees as in-served as its chair during 1990 and
dependent contractors or leased991. Mr. Chang currently serves
employees. as the chair of the IRS subcommit-
The need for participant educationtee of ASPA’s Administration Re-
and appropriate disclosure to parlations Committee. Recently, he co-

ticipants in connection with a choiceauthored th&8usines©wner’s Re-
between an early retirement lumptirement Plan Survival Guidalong
sum benefit and a subsidized earlyvith his partner, Ken Ruthenberg,
retirement annuitya and the principals of Foord, Van

D E leFi ial -
plans. Both ASPA and Treasury ruggen & Ebersole Financial Ser

agreed that appropriate tax guidance vices. Mr. Chang received aB.A. in
) . ! LS i -E ics f .C. Berkeley i
is particularly important in light of Jeffrey C. Chang, APM, is a share-Economics from U.C. Berkeley in

. i i 197 .D. f .C. Davi
the opening of PWBA's Voluntary holorl]er It;] the law firm (g Chang, S?:hgyo?g?LZ\‘/]v in lr;)?rg U.C. Davis
Fiduciary Correction Program. Ruthenberg Long Law Corpora- '

willingness to work with ASPA and
IRS on some further guidance con-
cerning the proper treatment of re-
storative payments to qualified

fund shares owned by individual
trustees. Language in the preamble
to the proposed regulation indicates
that mutual funds are included
Representatives of ASPA's Gov-emphasized the need to minimize ada@mong “qualifying plan assets” un-
ernment Affairs Committee met with ditional paper work required by theder the regulation. Mutual fund
senior officials of the Pension & Wel- proposed regulation. GAC also ex-companies, however, are not in-
fare Benefits Administration of the pressed concerns about the proposéduded among the regulated financial
Department of Labor on March 27,requirement to provide information institutions listed in the proposed
2000 to discuss issues of concern ton financial institutions holding plan regulation as being eligible to “hold”
ASPA members and their clients, in-assets and the amounts held by eadivalifying plan assets. The Depart-
cluding the Department's recent pro-institution, particularly in the situa- ment stated that the mutual fund in-
posed regulation on small plan assetion of a plan with self-directed in- dustry, as well as ASPA, has raised
security. This proposed regulationvestments where only one participanthe issue of the status of mutual funds
would impose additional require- may hold assets at a particular institinder the proposed regulation. The
ments for small plans to avail them-tution. There may be a loss of fi-Department indicated that one pos-
selves of the exemption from thenancial privacy to participants in this sible solution is to further delineate
requirement for an annual audit.situation. the meaning of the term “held” as
ASPA GAC has previously submit-  Another issue discussed was thé!sed in the proposed regulation.
ted comments on the proposed regusncertain status, under the terms of The GAC representatives also
lation and the GAC representativeshe proposed regulation, of mutualexpressed concern that the current
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Department of Labor

by R. Bradford Huss, APM
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effective date provision of the pro- procedure in conjunction with the fi- 1999 Form 5500s due during 2000
posed regulation may not provide adnalization of the small plan assetbe granted an extended filing dead-
equate time for plan sponsors andegulation. Although the Depart- line until December 31, 2000. GAC
their advisors to be sure that plansnent does not intend to regulate plamelieves such an extended deadline
comply with the requirements underinvestments through the proposeds needed even though the Depart-
the new rule for avoiding plan au-regulation, ASPA believes some plarment recently granted an extension
dits. The proposed regulation wouldsponsors and fiduciaries may wishto October 16, 2000 for certain Form
be effective sixty days after publica-to comply with the new regulation 5500s that would otherwise be due
tion in the Federal Register andby divesting the plan of certain in- sooner. ASPA pointed out to the
would be applicable to the first planvestments, such as limited partnerDepartment that if the necessary soft-
year beginning after the effectiveships or second deeds of trust, thawvare for the new Form 5500 is not
date. The Department, howevermay pose ongoing issues for plan adavailable until May, then service pro-
feels there is no need to have a multiministration, particularly with re- viders and plan administrators would
year phase in of the rules under thepect to valuation or liquidity. It is only have five and one half months
proposed regulation as the Departanticipated the small plan asset seto complete work normally done dur-
ment does not intend to require anycurity regulation will be finalized ing a period of seven to nine and a
plans to divest themselves of nonthis year. half months. It was also pointed out
gualifying plan assets in order to re- GAC’s ongoing project to consult that this compression of annual ad-
main exempt from an audit. Thewith the Department concerning howministration work to complete Form
proposed regulations provide that arit conducts service provider audits5500s will come at the same time
increased ERISA 8412 bond is an alwas also discussed. GAC has beguthat service providers are undertak-
ternative for compliance when thea dialogue to try to help the Depart-ing the large task of restating plan
plan does not meet the 95% requirement focus its resources on other ardocuments for tax qualification pur-
ment for qualifying assets. The De-eas that are more productive thamoses if the IRS does not extend the
partment further indicated that theservice provider audits and to lessememedial amendment period. Sev-
time lag inherent in having the regu-the burden and cost of such audits teral issues regarding Form 5500 fil-
lation not apply until the first plan service providers. GAC is gather-ings for short plan years that were
year beginning after the effectiveing information with respect to how not resolved by the previously an-
date would also allow adequate timeservice provider audits are conducteshounced filing extension were also
for plan administrators to take anyand is interested in hearing fromdiscussed. The Department repre-
action needed to come into compli-ASPA members who would like to sentatives indicated that, while they
ance under the regulation. share their experience in respondinginderstood the concerns expressed
GAC questioned the practicality, to such audits. by ASPA, the Department has also
in light of the inherent delay in the The GAC representatives con-heard from other organizations and
availability of year-end data, of the gratulated the Department on its reentities that do not want a further
proposed requirement that, in ordecent issuance of the Voluntaryextension of the filing deadline for
to remain exempt from having anFiduciary Correction (“VFC") pro- 1999 Form 5500s. The Department
audit, increased bonding be obtainegram. VFC is an innovative programis also concerned that any further
as of the beginning of each plan yeathat will enable plan sponsors and fi-extension may cause the processing
if the Plan fails to hold 95% of its duciaries to correct certain actual anaf 1999 Form 5500s to overlap into
assets in qualifying Plan assets as giotential breaches of fiduciary dutytime needed for processing 2000
the end of the prior plan year. Theunder ERISA and to receive a “noForm 5500s.
Department has received commentaction” letter from the DOL withre-  The Department emphasized it
from the surety industry, concerningspect to civil enforcement. (See aris aware this is a transition year
the increased bonding alternativeticle in this issue on the VFC both in terms of the new form and
under the regulation, advocatingprogram.) the required software, and that both
bonding levels even higher than GAC emphasized to the Depart-service providers and the Depart-
those required by the proposed regument the work flow problems and ment will need to use common
lation. timing issues that are anticipated tsense in dealing with problems and
Finally, GAC advocated that the arise due to the new Form 5500 andssues that arise during this time.
Department provide an expeditedthe new electronic filing system with The Department will consider tran-
prohibited transaction exemptionthe DOL. GAC advocated that anysition year problems in reviewing
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reasonableause requests for waiv-5500 outside of the auspices of
ing any penalties for late-filed 1999DFVC. The Department represenr Bradford Huss, APM, is a part-
Form 5500s. tatives indicated they have similarner in the San Francisco, Califor-

Another subject discussed was the&oncerns with the level of penalties,is |aw firm of Trucker Huss which
need for the Department to revamprequired under the DFVC program. specializes in ERISA and employee
its Delinquent Filer Voluntary Com-  Finally, the GAC representativeSpenefits. Mr. Huss concentrates
pliance program, which permits pay-discussed with the Department the,is practice on qualified pension
ment of reduced penalties inoutstanding issue of when there is @ng profit sharing plans, ERISA
connection with the filing of over- termination of a Code 8403(b) plan.itigation, and IRS and DOL audits
due Form 5500s. GAC expressed itThe Department is reviewing ques-of employee benefit plans. He
view that the reduced penalties untions raised in connection with ter-seryes on ASPA’s Board of Direc-
der DFVC are still too high to effec- mination of 403(b) plans and, intors is a cochair of ASPA’s Gov-
tively encourage non-filers to comeparticular, when does a 403(b) proernment Affairs Committee, is a
forward and file overdue Form gram cease being a Title | plan evemyast president of the San Francisco
5500s. It has been the experience dhough payments under the prochapter of the Western Pension &
many ASPA members that, whengram, and the related tax ramifica-genefits Conference, and is a mem-
plan administrators are informed oftions, may continue on into theper of the American Bar Associa-
the DFVC program and the penal-future. The Department is analyz-tjon the Bar Association of San
ties still payable under it, many ad-ing this problem under the concepts=rancisco, and the International
ministrators choose to take theirapplicable to the termination of anyFoundation of Employee Benefit
chances by filing the overdue Formemployee benefit plana Plans.

The second item of discussion was

Pension Benefit Gu aranty Corporation proposals to foster defined benefit pen-
. sion plans. One proposal (an Ed Bur-
by Kurt F. Piper, MSPA rows idea) was to allow participants to
Representatives of ASPA's Gov-  There is also a problem with how€lect which index to use for their cash
ernment Affairs Committee met onthe PBGC regulations say to payPalance account. While there are some
March 28, 2000 with representativesdeminimis lump sums. First apply thelSSues to be worked through, such as
of the Pension Benefit Guaranty Corvariable rate index to get a benefit aflection changes, 401()(4), and modi-
poration. This was our semiannuaNRA; then use PBGC lump sum asdications for small, top heavy plans, it
conference to discuss a range of issuesimptions to get the prevent value. [£€€ms workable. _
of importance to ASPA members.  the value is less than $5,000, then the Floor offset plans have certain age
The firstitem of discussion was castPBGC can pay a lump sum; if not, theriSSues and are complicated to employ-
balance plans. The PBGC has beeRBGC can not. Note that this value®€s-
trying to cope with the termination will be different than the cash balance Larry Deutsch, MSPA, suggested a
(and anticipated termination) of account balance. The PBGC mighflan which would provide the better
underfunded cash balance plans. Abave to change their regulations to ge?f @ traditional defined benefit pension
part of the termination process, it isa different result. plan or a cash balance account.
necessary to estimate the present value The experience of the PBGC with ~ The third item of discussion in-
of benefit liabilities. This calculation cash balance conversions is that thi0lved a proposed expansion of the
does not just affect the money which dunding is sufficient at conversion, butMissing participant program to be ex-
sponsor owes the PBGC. It can affectjets worse. Despite the problems, thiénded to non-Title IV defined benefit
what the other participants get undePBGC has no problems with cash balPension plans and defined contribution
ERISA §4044. Ed Burrows, MSPA, ance plans; they are just another plaRlans. The PBGC wants this, and itis
has suggested that one way to managkesign, more easily understood by the Presidents proposal. Some in-
the problem is to have the IRS requiremployees, and certainly better fordustry groups opposed the idea at first,
adequate plan language to spell outhem than a 401(k) plan. Also, em-Putnow are agreeable toit. PBGC has
what happens to a variable index orployers should have flexibility with re- &0 agreement with Social Security to
plan termination and, perhaps, to respect to plan design. The wearawaji€!P find people who are no longer in
move the 411(d)(6) protection so as tdssue is a policy issue, which needs téhe work force but receiving Social
fix the variable rate. be addressed.
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Security benefits. The IRS has been
helpful, too.

There was a discussion regarding
“woodwork” employees. (Former em-
ployees who come out of the wood-
work.) Without adequate records of,
distributions, the PBGC has little choice
but to pay them. Clearly to protect
themselves, employers should keep
good records on pension distributions
so that a “woodwork” employee can-
not collect twice.

The fourth item of discussion was
to request more examples of how to cal-
culate the amount to send to the PBGC
for missing participants. There is also
the need for a calculator program to cal-

May 1, 2000. Terminating plans
must use PBGC annuity rates rathe
than PBGC lump sum rates for valu-
ation (although not for actual dis-
tributions).

The PBGC is coming out with a two
column table for their lump sum as-
sumptions. One column will be en-
titled for “Private Sector Plans” and
will be the historic rates. The sec-
ond column will be for PBGC use.
Right now they are the same. Any
plan documents, including amend-
ments for GUST, should refer to the
PBGC rates for Private Sector
Plans. Treasury has determined the
there are no 411(d)(6) issues. Thi

culate the PBGC annuity values, as
many industry software programs do
not do so.
The fifth item of discussion was that
the PBGC will accept pro-rated premi-Conclusion
ums for short plan years. (They need The meeting with the PBGC was
to change their regulations on this.)very constructive. The PBGC is very
Some small employers were not stayanxious to promote the growth of de-
ing around in business long enough tdined benefit pension plans and prever
get the refund. Also, the PBGC waspolitics from destroying incentives for
not paying interest on the refund. employers to implement and continue
The sixth item of discussion wasdefined benefit pension plans.
the proposed cap on small plan pre-
miums. The cap, which was in the
recently vetoed tax legislation, is alsoKurt F. Piper, MSPA, is owner and
in the minimum wage bill. This is a Chief Actuary of Piper Pension &
non-controversial provision and isProfit Sharing in Los Angeles. Mr.
likely to be included in any pension leg-Piper serves on ASPA’s Board of
islation which passes. The cap is linkedPirectors, is a member of the Ameri-

to the phase-in premium for new planscan Academy of Actuaries, an asso
Other topics included: ciate of the Society of Actuaries, a

* The extension of the due date ONember of ASPA’ and an Enrolled
Form 5500 until October 16, ZOOO.ACtuary' He is a frequent spgakel
This has no effect on the due date of"d Furrently SEIves as .chalr of
the PBGC-1 Form. The due date forGAC s Regulations Committee.
any notice to participants would bl THhe following people repre-
affected. sented ASPA at meetings wit

» The PBGC has released aworkshegt, the DOL, IRS, and Treasury;
which allows a plan sponsor to deq Bruce Ashton, Craig Hoffman
termine whether a notice to partici{ R. Bradford Huss, Fred Reish,
pants is required. Itis onthe PBGC John Parks, Theresa Lensander,
web site under Participant Notice. | Kurt Piper, Valeri Stevens, Jeff

« There is a regulation coming outf Chang, Mike Canan, and Briah
with respect to terminations starting Graff.

purpose is to prevent the PBGC
from being locked into a method-
ology for their own purposes.

-
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WELCOME
NEW
MEMBERS

Welcome and congratulations
to ASPA’s new members
and recent designees.

MSPA

Kevin J. Donovan
Marc Jacobs

CPC

Craig S. Abbott
Jonathan D. Ginzel
Helen W. Godwin

QPA

Joseph G., Jr. Barmess
Teresa A. Bothum
Darlene Clark
Theresa T. Cones
Robert S. Frost
Robin B. Hadley
Michelle L. Judge
Kelly A. Kurtz
Stephen G. Lazarek
Beverly H. Lovenguth
Sherri L. Malless
Jeannine M. McAllister
Barbara G. Newburg
Suzanne D. Smith
Rachel M. Stampfli
Bryan D. Uecker
D. Taylor Welch

APM
Jeffrey C. Mapstone

Affiliate

Martin L. Kerns
George W. Kovka
Jasmine L. Robinson
Roger Rocha
Ted Rusinoff
Elizabeth A. Savage
Clint Stanley
Charles A. Wendt



C 4 a function of payroll, a cafeteria plan
ONTINUED FROM PAGE is the sole method for achieving this
tax shift and, as a result, a premium

Cafeteria Plans — A Refresher Course conversion plan must be set forth in

_ _ , writing as a cafeteria plan and must
accounts that are considered to béor COBRA in order to receive the ;10w all cafeteria plan rules, includ-

“limited scope benefits” under the remaining $400 in benefits, COBRAing reporting and disclosure and non-
terms of HIPAA are not subject to coverage does not have to be offeregc-rimination testing.
HIPAA certification requirements. A under the plan. Cafeteria plans can also offer cer-
health FSA is exempt from HIPAA  Finally, two new sets of IRS regu- .,i, reimbursement accounts. The
if: (1) the employer provides otherlations (one proposed and one final}, ,st common are medical reim-
health coverage that is subject tcset forth the specific rules with re-y . cament and dependent care assis-
HIPAA; and (2) the maximum ben- spect to mid-year benefit election;; e 1n most cases, these benefits
efit under the health FSA is less tharchanges. These rules, which will beare offered in conjunction with pre-
the greater of: two times the salarydiscussed in greater detail later,. m conversion. Special rules must
reduction amount; or the salary re-within this article, offer significant . ¢51owed with respect to the elec-
duction amount plus $500. more flexibility than offered in the i, of benefits (benefits must be ear-
To the extent a health FSA is ex-past with respect to changes in beng o ked before the beginning of the
empt from HIPAA, then it is also efit elections and include events suchp|an year): claims substantiation, as
exempt from COBRA in the year fol- as: well as separate nondiscrimination
lowing the year of the COBRA quali- . Moving to a location where cov- tests which must be applied.
fying event. It can also be exempt  grage is not available (i.e., outside A full flex plan is a plan where
from COBRA in the year of the quali- - an HMO’s area of coverage)  the employer contributes all or a part
of benetta that ave boen reimbursed A €Pendent reaching an agelf s benefi expense nto a cafeteria
when coverage is no longer avail-Plan and permits plan participants to

to a participant. If the maximum ) . select the benefits that are most use-
amount that the health FSA could ful to them. To the extent a partici-

require to be paid for COBRA cov- * ﬁléu:rgegegé ?(; dreoc\:/rigg éggg:gngpant does not want the benefits
erage equals or exceeds the maxi- or ploy P 9€bitered under the plan, the participant
mum benefit available under the would be entitled to the cash option.
health FSA for the year, the COBRA. Eligibility for Medicare.

: : Regardless of a plan’s level of
continuation of coverage does npt - . complexity, all cafeteria plans must:
need to be offered for the year inGeneral Administrative

which the event first occurs. Alter- Operation of Cafeteria Plans * Beinwriting

natively, if as of the qualifying event  There are three general types of Be properly communicated to
date, the maximum benefit availablecafeteria plans: employees

under the health FSA is more than Premium conversion plans (oftens Be operated in accordance with all
the maximum amount that the plan  called Premium Only Plans — applicable laws

could require as payment for the re- «“pop~) « File annual Form 5500s, includ-

mainder of that year to maintain cov-, Flexible Spending Accounts ing all appropriate schedules and

erage , the plan is not exempt from ESA ttach ;
COBRA in the year of the qualify- (FSAS) attachmen S. L
ing event. * Full flex plans » Pass all applicable nondiscrimina-

For example: assume an employee A premium conversion plan is the 10N tests.

elected $1,200 of coverage under aimplest form of cafeteria plan. In general, the existing cafeteria
health FSA for the year and at theRather than providing reimburse-plan guidance focuses on the follow-
time of the qualifying event, the par-ments for incurred expenses, a preing key concepts:

ticipant had paid $600 for coveragemium conversion plan is used t0 (1) Cafeteria plans can not be used
in the form of salary redirections, butchange the tax treatment of employeg, gefer compensation (although a
had already been reimbursed $80Qpaid insured benefits from an after-401 (k) plan is a permissible benefit
Since the participant could be re-tax to pre-tax basis. Despite the factnger a cafeteria plan). This means
quired to pay $612 ($600 X 102%)that premium conversion is really justinere can be no contribution carried
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forward across plan years for a parBenefit elections can only be yet effective (and only one of the two
ticipant, and insurance products withchanged in certain limited instancessets is finalized), they can be relied
cash accumulation features are nancluding certain changes in healthon currently. Proposed regulations
permissible. coverage or cost, or if there is aissued prior to these most recent
(2) Benefits must be elected be-change in status. According to retegulations described above set forth
fore the beginning of the period ofcent proposed and final regulationsexamples of changes in family sta-
coverage and can only be changed ia change in status includes the foltus that could warrant a change in
certain limited circumstances, in-lowing types of events: benefit election. These regulations
cluding certain changes in status, @ Marriage applied to all benefits under the caf-
significant change in the cost of cov- eteria plan and were meant to serve
erage for the benefits offered through' as an example, not an inclusive list
the cafeteria plan, or separation front Change in employment status orof permissible events. Recently, the
service. the part of the employee’s spous@Rrs also informally indicated that if
Qualified benefits under a cafete- (i.€. starting a job, terminating em-there is clear evidence that an admin-
ria plan fall into two general catego-  Ployment, shifting from part to full jstrative error was made in process-
ries — insured benefits and uninsured time status) ing an election, that a correction can
benefits. + Birth or adoption of a child be made. (The regulations do not
Insured benefits include: i currently address such mistakes.)

Divorce

. ] » Death of a spouse or dependen

+ dental insurance ceasing eligibility due to student A cafeteria plan must be docu-
« vision insurance status mented in a written plan document.
. dreaded disease insurance « A change in the work site or resi-riowever, unlike many other em-

_ dence of a participant ployee benefit plans, cafeteria plan
* AD&D insurance P P assets can be held as a part of the

« group-term life insurance * Anunpaid leave of absence o niover's general assets and do not
Uninsured benefits include: * Changes in work schedule on theneed to be maintained in a trust. This
_ part of the participant or the has been the case since 1992 when
* dependent care assistance pro- participant's spouse the Department of Labor clarified

grams e A Significant Change in Coveragetheir stance in Technical Release
+ medical reimbursement accounts ,nder the health plan offeregMemorandum 92-01. The plan
« vacation days through the participant's spouse’sshould also be communicated to
« 401(K) plan elective deferrals employment employees. Some plans are required

e cash » Dependent Care Provider Change%lc:)grov'de a Summary Plan Descrip-

As a result of certain SBJPA The new regulations further o .
changes, adoption care assistance farify that the change in election Nondiscrimination Testing

a permissible benefit although fewMUst coordinate with the change in Nondiscrimination testing is prob-

plans offer such benefit. All cafete-Status and place additional restricably the most complicated aspect of

ria pIanS must prOVide acash Optioniions on when Changes can be mad@afeteria plan administration. Some

In the case of a cafeteria plan with

no employer contributions, the cashA cafeteria plan must be documented

option s ihe partiaipants full sy in a written plan document; however, its
o assets do not need to be maintained in

Benefit Elections

In general, benefit elections mustd trust.

be made before the beginning of the

plan year, or in the case of a newg group-term life insurance cover-Of the tests are applied to the cafete-

participant, before the participant’s age, limiting changes only to changegia plan as a whole, while others are

coverage under the plan takes effegh family status that involve marital @pplied to the underlying benefits. To

and are irrevocable for the period ofstatus or the number of dependentdurther complicate the testing pro-

coverage (generally, the plan year)Although these regulations are notess, the “prohibited group” (i.e., the
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group of employees in which the plan Many of the underlying cafeteria 25 percent of the amounts paid under
can not discriminate in favor of) dif- plan benefits are also subject to certhe dependent care assistance program
fers from test to test, and there is a lackain nondiscrimination requirements.can be paid to 5 percent shareholders,
of clear guidance as to how to applyThere is no test applied to insured acand the average benefit paid to partici-
some of these tests. The IRS has maa#dent and health benefits. Howeverpants who are NHCEs must be equal
it quite clear that it is critical that a goodthere are nondiscrimination tests thato at least 55 percent of the average
faith effort is made to apply these testapply to accident and health benefitbenefits provided to HCEs. However,
on an annual basis, and IRS corporatthat are self-funded (such as a healttvhen applying this test, all employees
tax auditors have been instructed ta@are FSA). A self-insured health planwho earn less than $25,000 can be ex-
look for patterns of discrimination in or medical reimbursement account willcluded from the test.
cafeteria plans. be deemed discriminatory if it favors  Finally, there are certain tests that
In general, unless the nondiscrimi-highly compensated individuals with apply to the group-term life insurance
nation rules that apply to a cafeteriarespect to eligibility or benefits. For feature of the plan. Under a special
plan are satisfied, the tax benefits ofthis purpose, highly compensated in+ule, group-term life insurance funded
fered to the highly compensated pardividuals include anyone in the follow- through a cafeteria plan will be deemed
ticipants and key employees areng classifications of employees: to meet the specific nondiscrimination
denied. The nondiscrimination tests, One of the 5 highest paid officers réquirements that apply to group-term

that apply to the cafeteria plan are de- life insurance plans.
scribed below. A 10 percent or more shareholder

The plan cannot discriminate in fa-*  One of the highest paid 25 percenfXeporting and Disclosure
vor of highly compensated partici- of employees Cafeteria plans are subject to cer-

pants with respect to eligibility. This  The eligibility standard is met if the S:Snrtes poi:::ngosgg dk;scl?ﬁzr(al r:fg;l:;—
test is satisfied if the plan benefits onlymedical reimbursement account benRevenue go de an dyin some cases
collectively bargained employees orefits at least 70 percent of all employ- RISA. Cafeteria plans are considered’
f the plan benefits a nondiscrimina-ees o, in the alternative if 80 percent " e <o AR ER FH SR T
tory classification of employees. (Foror more of all eligible employees ben'lr?ternal Revgenu e Co dpe On a stand
this purpose the nondiscriminatoryefit under the plan and 70 percent % lone basis, cafeteria Ial'ns are not con-
classification component of the more of all employees are eligible Osidered to l;e Welfare%enefit lans b
IRC 8410(b) average benefits test cabenefit under the plan. If neither ofth e DOL. however. some of thg under)-/
be applied); no employee is requiredhese standards is met, a plan can Proyg o b enefits mav be considered to be
to complete more than three years oit is nondiscriminatory with respect to welfgare benefit )I/ans and require fil-
service in order to participate; and alleligibility using the nondiscriminatory I welfarepbenefit Ianqin order
employees who meet the plan’s eligiclassification standard that applies tq ogm et DOL standardsp To compli-
bility requirements enter the plan noqualified retirement plans. cate matters further certéin exce ti%ns
later than the first day of the plan year With respect to benefits, the NoN-_ Joiv to the DOL filin S ecificgll
following the date the eligibility re- discriminatory standards will be met.lep )Ilan has less thang iOOp artici z,nts
guirements are met. if the same benefits are available to aan dR[h e benefits are either fEII insrijred
The cafeteria plan, as a wholeparticipants on the same basis. Thi%r aid through the general );ssets of
must also satisfy certain standardstandard is based on the dollar valu epem o e? o Fgrm 5500 is re-
with respect to contributions and ben-of the benefits, not the same percentfiuire d PlOyer,
efits. This standard is satisfied if eachage of pay. This test is based on avail- ' :
participant has an equal opportunityability of benefits not utilization. | aior: aix%mgﬁi’cf‘;‘g"aenso‘;faefgeﬁ
to select nontaxable benefits, and Certain tests apply to the dependerﬁﬂum conveF;sion ZS well as a me[:)di-
highly compensated participants docare assistance feature of a cafeterig " i oo Feo o T D
not disproportionately select nontax-plan. Some of these tests compare t%ould be required to file a F.orm 5500
able benefits while others select taxbenefits of the Highly Compensatedalnd a Schegule F for the cafeteria plan
able benefits (i.e., cash). Employees (HCEs) using the SAM& it This is an IRS re uirementplf
Cafeteria plans must also pass @efinition as set forth in IRC §414(q) he .Ian had more tha?w 100 ar.tici-
concentration test. This test is considwhile others test based on a different,)amz the olan would also h ai)/e cer-
ered to be satisfied if no more than 2%rohibited group. Contributions andtain ’DOLpfiIin requirements
percent of the nontaxable benefits ar@enefits can not discriminate in favor,, Jwever. since t%lere qare fewer than

provided to key employees (within theof HCEs. In addition, no more than . .
meaning of IRC §416). 100 participants and all benefits are
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either fully insured or paid from the nondiscrimination requirementsplan adninistration. These services
general assets of the employer, nshould be reviewed to at least look fohelp ensure your client of complying
supplemental Form 5500 filings aregeneral patterns of discrimination thatwith all applicable benefit law and in-
required. will require more attention. crease your overall value to your cli-
Benefit practitioners have found ent. Ata time when recordkeeping and

Going Forward that cafeteria plan administration isadministrative services are very com-

It remains to be seen just how ag- : " )
) , ) enerally handled as a function of pa: -
gressive the IRS will get with respectg Y paypetitive, value-added services such as

roll. Few retirement plan TPAs arecafeteria plan compliance can distin-

o auditing cafeteria plans. Based Ohterested in getting involved in the guish you from your competition

the published guidelines, it <appearscheckwriting and claims review that

that cafeteria plan audits will be doneIS necessary to operate a cafeteria plan,

in conjunction with corporate tax au- . g, plan sponsors are intereste@my Cavanaugh, APM, is an em-
Sh paying the expenses involved for &loyee benefits consultant with the

dits and not on a standalone basi
Now is agood time to do a quick com-;. 4 party to administer the plan.actuarial and consulting firm of

arc it i e i ot & e A
ph \d be verified and od. LagSonsulting services can be a significantléw York. She has over 18 years
should be vertied and organizec. LS ajye-added service that can be oféxperience in matters of plan design,

Form 5500s should be filed, and theg o in conjunction with qualified compliance, and administration,

interpretation in between. It is pre-
CONTINUED FROM PAGE 5 cisely this range of possible interpre-
tations of both terms that creates the
New Reporting Requirements for uncertainty in this area.

P f | C . We understand that the DOL will
ayments rom insurance ompanles be publishing guidance — probably

issued its new Strategic Enforcement Taken literally, “other persons” informal —on those questions and the
Plan (StEP). In that Plan, the PWBAwould include all persons receivingOther issues raised later on in this ar-
lists three national investigative pri- payments from an insurance comficle.

o_rities, one of which is se_rvice pro-pany, including, fo'r example, the Specific Examples

V|der_s to plans. !n dl_scussmg servicdawyers 'and ac'Fuarles who worked There are two key questions in de-
provider investigations, the StEPon cregtlng theilnvestment Con”a?ttermining the meaning of the new
states: Realistically, this cannot be what ISquestion. First, are third party ad-

“When investigating plan service inténded by the Schedule A questionminjstrators “other persons” for pur-
providers, PWBA generally fo- Without additional guidance from the yoses of the disclosure requirements
cuses on the abusive practice®OL, we assume the term is limitedyt the new Schedule A? Second,
committed by the specific service 0 Persons who are more directly asyhat constitutes “fees” for purposes
providers rather than the plansSociated with providing services re-of the Schedule A? Unfortunately,
For example, where a third partylatéd to the plan holding the contracihere are no definitive answers to
administrator has systematicallyand/or the investments purchaseghese questions. However, one rea-
retained an undisclosed fee, genfrom the insurance company. Conggnaple interpretation of the Sched-
erally the focus will be on the third Versely, the term could be read naryje A janguage would require
party administrator rather than the"oWly t0 apply only to persons gisciosure of payments in all of the
plan that contracted for the sernvolved in selling the investment to gy cific fact situations discussed later
vices.” the plan and/or the acquisition of the this article. For this reason, it
The change to the Schedule A{Evestmenttr?y thede?n. O?.V'?USIy’WOWd be prudent for service provid-
raises the specific issue of whethe aﬁ(r)enareo er gradations oTInteTPreers to Itl)egm dISC|03f|ng to their cli-
: : : n. ents all payments from insurance
giir;ag;,%Zﬁfa?,fc?gﬁiﬂgzqobﬁ:ﬂg Sdml;”arlgj/i trle 'Eerm “fees” could bf;' companies directly or indirectly re-
party administrators must now be . ce > oac’y 10 be Synonymous wi Nated to their plans or the investment

. all “payments” or narrowly to apply -gntracts held by those plans
disclosed to plan sponsors, and to th8nIy to fees for services provided 0 There are a wide variety of ap-

IRS and DOL, on the new Schedule .
the plan. Again, there are ranges Of)roaches used by financial compa-
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nies that provide investments for plans Payments made by a financial com-group annuity contract) are the same,
(including insurance companies) inpany to a service provider are ofterregardless of whether, for a specific
making payments to third party admin-labeled as fees, expense reimbursgian, such payments are made to
istrators (who we also refer to as “serments, marketing allowances, generahird party administrators.

vice providers”) in unbundled agent overrides or otherwise. How- The following are typical situa-
arrangements, typically for the admin-ever, the payment is typically made intions currently in practice by various
istration of 401(k) plans. By “finan- the situation where a third party ad-investment providers. In each case,
cial company” we mean a companyministrator does one or more of theit appears that the payments to the
that provides investment products tdollowing: (1) has introduced the bro-service provider may need to be dis-
ERISA-covered qualified plans, in- ker, agent or other sales representativelosed under the new Schedule A re-

cluding insurance companies, mutuato the plan sponsor and/or fiduciariesguirement.

funds and their management and dis{2) is the broker or agent on the sale of
tribution companies, brokerage firms,the investment to the plan and also re-
and banks which provide investmentceives a commission on the sale; (3)
products. In referring to “insurance has otherwise participated in the pro-
companies” we include all of the enti-cess of suggesting, selecting or evalu-
ties covered by Section 103(e) ofating the investment; (4) has signed a
ERISA, which refers to “insurance general agency contract with an insur-
company, insurance service, or otheance company, but may not provide the
similar organization.” types of services typically provided by
Although the different types of fi- the general agent of an insurance
nancial companies compete in theagency or may only provide adminis-
same marketplace for the same investrative services to the plans; or (5) is
ment dollars of qualified plans, the dis-not involved in the sales process and
closure obligations of the providers areonly provides administrative services
different. Only insurance companiesto a plan which holds the insurance
are subject to the special disclosureompany investment product.
rules of Section 103(e) and Schedule A In some situations, the payment
to the Form 5500, so that only the feesnay be made from plan assets (that is,
paid to service providers who are asthere is a direct payment which reduces
sociated with plans that invest in in-plan assets or an indirect payment in
surance contracts (as opposed twhich the financial institution makes
mutual funds or products offered bythe payment from its general assets,

Although the different types of financial
companies compete in the same mar-
ketplace, the disclosure obligations of
the providers are different.

banks and brokerage firms) are rebut through its pricing, assesses a cor-
guired to be separately reported. Howresponding charge against the plan as-
ever, for plans covering 100 or moresets). Alternatively, the payment is
participants, Schedule C requires resometimes made from the general as-
porting of payments from a plan, assets of the financial comparg.g, the
opposed to the Schedule A requiremerihsurance company or a company con-
for payments from an insurance comirolled by or related to the insurance

Example 1.An unbundled in-
vestment provider pays a third
party administrator a percentage
(e.g, 20%) of the commissions
paid to the broker on the sale of
a group annuity contract, where
the plan is administered by the
third party administrator. In this
example, the third party admin-
istrator may have sighed a “gen-
eral agency” agreement with the
insurance company.

Comment The instructions to
line 2 column (c) of the Sched-
ule A states: “Report all sales
commissions regardless of the
identity of the recipientDo not
report override commissions,
salaries, bonuses, etc., paid to
ageneral agenbr manager for
managing an agency, or for
performing other administra-
tive functions?” [Emphasis
added] Presumably, this excep-
tion relates only to payments
made for activities as a general
agent. Therefore, if the third
party administrator is not per-
forming the traditional duties of
a general agent, substance
would prevail over form, and re-
porting would be required.

Example 2 An unbundled in-

vestment provider pays a third
party administrator a commis-
sion for its services as the bro-

pany. Schedule C requires reportingompany), and is not paid by a discrete ker (which is appropriately

of both direct and indirect paymentscharge to the assets of the plan. In thesedisclosed on Schedule A), plus
from a plan, even if paid by a financiallatter cases, the financial companies’ an “expense reimbursement”
company providing investments for thecharges to the plare(y, under the ~ €qual to a percentage of that

plan.
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commission €.g, 5%) which
may or may not be paid on an
accountable basis. For this
purpose, “not accountable”
means that the third party ad-
ministrator is not required to
submit proof that it actually
incurred the expenses. The
“reimbursement” may be for
various types of expenses, but
typically involves expenses
associated with marketing,
sales or finder activities.

Example 3.An unbundled in-
vestment provider pays a third
party administrator an amount
(e.g, 20 basis points) on the
aggregate plan assets in all
group annuity contracts of the
investment provider held by
clients of that service pro-
vider.

Comment The instructions
state: “For purposes of line 2,
commissions and fees include
amounts paid by an insurance
company on the basis of the
aggregate valuee(g, policy
amounts, premiums) of con-
tracts or policies (or classes
thereof) placed or retained.
The amount (or pro rata share
of the total) of such commis-
sions or fees attributable to the
contract or policy placed with
or retained by the plan must
be reported....”

Example 4 An unbundled in-
vestment provider makes
payments to a third party ad-
ministrator. The payment is
based on factors such as the
total number of plans the third
party administrator has with
the investment provider, the
aggregate assets in those plans
and the total number of par-
ticipants in those plans. The
payments may be labeled as
being for marketing, expense
reimbursement or otherwise.

A THE PENSION ACTUARY

Example 5 A bundled invest-
ment provider undertakes to
provide all investment manage-
ment, recordkeeping and ad-
ministration services for the
plans that invest in its products.
The investment provider re-
ceives one fee from the plan and
pays, out of that fee, the com-
missions to the broker who sold
the case. The investment pro-
vider bears the entire cost of ad-
ministration and recordkeeping
for the plan. In this example,
since the investment provider
also provides the administration
services, there is no direct
charge by an unrelated third
party administrator for the ad-
ministration services, and the
investment provider subsidizes
the administrative costs out of
the fees it otherwise receives
from the plan on the investment
product.

Comment This example raises
some unigque issues which do
not exist in the other situations.
These include whether: (1) the
investment provider in the
bundled approach needs to re-
port the amount of the subsi-
dized cost on Schedule A; (2)
its administrative division or
subsidiary is an “other person”
for purposes of Schedule A; and
(3) the subsidy of the adminis-
trative services division or sub-
sidiary is a fee within the
meaning of Section 103(e).

Conclusion

The examples discussed in this

article only touch the surface of the
myriad ways for paying compensa-
tion to service providers. However,

the new Schedule A requirement fon

the reporting of the payment of in-

surance fees to other persons may

be sufficiently broad to pick up all
of them. As a result, service pro-

viders should begin the process of |_
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educaing their clients about their re-
lationships with financial institutions
and the payments they receive from
them. Further, we recommend that the
disclosure be placed in an engagement
agreement which is signed by the
plan’s ERISA Administrator — usually
the employer or the plan committee.
In that way, the service provider will
have proof that the payment was dis-
closed and that the plan fiduciaries
knowingly consented to the arrange-
ment. A

[Editor's Note: For additional infor-
mation ASPA ASAR000-16 provides
more detail on StEP.]

C. Frederick Reish, APM, Esq., is a
founder of and partner with the Los
Angeles law firm Reish & Luftman. He
is a former cochair of ASPA’s Govern-
ment Affairs Committee and is cur-
rently the chair of GAC’s Long Range
Planning Committee. Bruce L. Ashton,
APM, Esq., a partner with Reish &
Luftman, is cochair of the Government
Affairs Committee and serves on
ASPA's Board of Directors.

ASPA Exam Results

Posted Online

Exam results for the Decembel
1999 C-1, C-2(DB), C-2(DC),
C-3, and C-4 exams are now
posted by candidate name at
www.aspa.org/aspaedu.htm
A list of candidates who earned the
Pension Administrator’s Certifi-
cate effective August 31, 1999 is
also available on the site.
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ASPA Wearables Now Available!

ASPA is selling tee shirts and sweat shirts
featuring the ASPA logo. Now you can wea! |
the ASPA logo with pride! |

Item: ASPA Tee Shirt is 100% heavy
weight 6 oz. cotton, with a blue
ASPA logo printed on the front.

Color: White

Sizes: M, L, XL, XXL

Price: $10.00 + shipping and handling

Item: ASPA Sweat Shirt is 90% cotton, 10% pol
ester 9.5 oz. fleece, with a blue ASPA logo
embroidered on the front.

Color: Ash (grey)

Sizes: M, L, XL, XXL

Price: $25.00 + shipping and handling

Order forms are available on our websitexatv.aspa.org or you may call
ASPAs membership department at (703) 516-9300 to receive an order form

The Pension Actuary on the Web

Faster and easier!

e o T | Go to the Members Only
re—— section on the ASPA website at
—— www.aspa.org/memonly/

ASPAmemonly.htm

- . and check out the TPA on the web —
' indexed by author and article title for
easier referencing.

\ /
_Qmw

New ABCs on
the Horizon!

ASPA is currently fostering the
development of ASPA Benefits
Councils in several areas around
the country. ASPA members i
the following areas have ex
pressed an interest in starting|a
local council:

« Denver, Colorado
Hartford, Connecticut
Indianapolis, Indiana
Pittsburgh, Pennsylvania
Dallas, Texas

* North/South Dakota

If you live in one of these ar}
eas and would like to become
involved in the development olf
these ABC groups, please con-
tact Amy Emery at the ASPA
national office at (703) 516-9300
or e-mail aemery@aspa.org.
Establishing an ABC require$
a significant amount of work
and we welcome your involver
ment!

=)

Are you or your company interested in pur-
chasing new computer equipment at a great

ATTENTION ASPA MEMBERS!
price?

D
Dell Computer Corporation has established a

discounted purchase plan on computers and|pe-

ripherals exclusively for ASPA members
For more information, call Dell at
(800) 822-6069, refer to the Guarg
ian discount program, and identify
yourself as an ASPA member.

o~

Ideas? Comments?

Questions?
Want to write an article?

The Pension Actuaryelcomes your
views! Send to:

The Pension Actuary
ASPA, Suite 750

4245 North Fairfax Drive
Arlington, VA 22203
(703) 516-9300

or fax (703) 516-9308
or e-mail aspa@aspa.org
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Best of the Business Leadership Conference  Sumpeeny for 200,
July 15, 2000 - Fairmont Hotel - San Francisco, CA and att:ng,,;ence

Make your plans to arrive early for agers. If you weren’t able to attendin San Francisco, the site of the 2000
the 2000 ASPA Summer Conferencethe BLC in San Diego, CA, May 7- ASPA Summer Conference. The
ASPA’s Summer Acadepaynd attend 10, 2000, this workshop is a great opcommittee for ASPA's Business
the one-day workshop, “Best of theportunity for you to learn from and Leadership Conference has carefully
Business Leadership Conference.hetwork with industry leaders and re-selected the sessions. The agenda is
The Business Leadership Conferenceeive some of the many benefits oflisted below.

(BLC) is an ASPA program designedattending the BLC. The one-day workshop is a sepa-
for primary decision-makers includ-  The workshop will be held on Sat-rate registration from the Summer
ing presidents, owners, and key manurday, July 15 at the Fairmont HotelAcademy. Registration fees are

: : : $200/$250 for members and $300/
8:00 am — 9:00 am Whkshop registration and continental breakfast  ¢365 for nonmembers. The informa-

9:00 am — 10:40 anThe TPA in the New Millennium tion on the “Best of BLC” is included
10:40 am — 11:00 am Beverage break in the brochure for the 2000 ASPA
11:00 am — 12:15 pnTechnology Issues Inside a Pension Operation| Summer Conference. Additional in-

12:15 pm — 1:30 prrLuncheon formation is available on our website

atwww.aspa.org or you can contact

the ASPA Meetings Department at
(703) 516-9300, or by e-mail at
meetings@aspa.org.

1:30 pm — 3:10 pmEmployment Issues for the Future
3:10 pm — 3:30 pm Beverage break
3:30 pm — 4:45 pmCorporate Strategies for the New Millennium

Los Angeles Benefits Conference
September 14-15, 2000 - Hilton Universal City & Towers Hotel - Los Angeles

The Western Area, Tax Exempt ancempt & Government Entities Operat-nations, as well as CLE, CPE, EA,
Government Entities Division of the ing Division, IRS; Richard J. and CRSP designations.
Internal Revenue Service and ASPANickersham, Manager of Guidance ASPA will mail the conference
are cosponsoring the 2000 Los Angeand Quiality Assurance for Employeebrochure in July to prospective at-
les Benefits Conference, SeptembePlans, IRS; Preston Butcher, Directorfendees in all the Western Region
14-15, 2000, at the Hilton UniversalEmployee Plans Examinations, IRS;States. For more information, con-
City & Towers Hotel in Los Angeles. and Virginia C. Smith, Director of En- tact the ASPA Meetings Depart-
Itis a great opportunity for participantsforcement, DOL. These and manyment at (703) 516-9300 or by
to meet and discuss employee benefdther government agency and private-mail at meetings@aspa.org. You
issues such as benefits regulation, litiindustry presenters will participate. can also visit ASPA's website at

gation, enforcement efforts, and vol-cg credit www.aspa.org The registration
untary compliance initiatives. The conference provides continu-form will be available on our website
Conference Focus ing education credit for ASPA desig-in mid-summer.

The conference will focus on the
exchange of information between| Registration Fees

regulators and practitioners, the adl  Early (until AUGUSt 21) ... ovvveeeeeeeeeeeeeeere oo $425
vancement of technical knowledge{  aqgitional RegIStrant * .............covvorveeeeees oo $375
and the sharing of practical Solutiony | ate (after AUGUSE 21) ...ovevvevvereeeeereeseseeeen eeveesseeons $525
to benefits questions. Government RepreSentative ...................ccee vcoveveeneenn, $ 95

Speakers

A number of prominent speakers
have been invited and include: Evelyr
A. Petschek, Commissioner of Tax Ex4

* To qualify for the additional registrant discount, additional registrants
must be from the same location of the same firm, and all registration
forms must be submitted together by the “early” registration deadline.
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2000 ASPA Summer Conference:

ASPA Summer Academy

July 16-19, 2000 - The Fairmont Hotel - San Francisco, California

Join us for our 2 Summer ConferencédSPA Summer Acadentp learn
the latest developments in the pension industry. You will have a choice
concurrent workshops on topics designed to fit the diverse needs of
industry. Topics on the agenda include the following:

Nominations
Open for
ASPA's Board
of Directors

For ASPA to continue to be the
effective pension organization
that it is, active participation by
all of our credentialed members

* Employee Communications « Post NRA Accruals in a DB Plan s essential. Our Board of Di-
e Cash Balance Plans * Fiduciary Duties in a 401(k) Plan ~ rectors operates using a team
+ Cross-Testin e D ion | approach, and every designa-
’ eduction Issues  tion (FSPA, MSPA, CPC, QPA,
* New Form 5500 » Understanding Business Entities  and APM) s represented on our
* Defined Benefit Terminations ~ « And many more topics Board. We need strong people

Sessions include updates on the latest happenings in Washington, DC  With differing perspectives to
affect you and your business, plus panel discussions on defined benefii N€lp lead our organization.
defined contribution plans. To be considered for a Board

An additional Academy highlight is an exhibition with more than 20 ve POSition, a member's name

dors showcasing products and services essential to the pension indi Must be submitted to the Nomi-
You will have the opportunity to network with the exhibitors Nating Committee by two vot-

during breakfasts, lunches, and beverage brea/ N9 members at least 60 days

Sunday night will feature a reception to welcom( Prior to the annual business

you to San Francisco and include a performanc Meeting.

by a local jazz band. If you or someone you know

Brochures are in the mail, and conferenc Would be avaluable addition to
information is available on our website, ©ur Board, now is the time to
www.aspa.org You can also contact 9€t the nomination process
the ASPA Meetings Department at Started. Aform for this purpose
(703) 516-9300 or meetings@aspa.or¢ IS included with this copy of

The Pension Actuarygr you
may access the form on the
Members Only portion of our
wWww.aspa.org
Clhadk e e The best way to make a
difference is to get involved!

.a-.!ﬂ-_‘

website www.aspa.org

Conferences YT
Webpage
to download

)
S | @ m l
-

ASPA is always looking for volun-
teers to assist with and/or serve on
our many committees. If you or some-

information, ' - - one you know is interested in becom-
brochures, and ing more involved, pleaseontact
registration forms a ASPAs membership department at

for upcoming e — (703) 516-9300. You maglso com-
B L1t plete and submit ASPA's volunteer sur-
' S vey on our website atww.aspa.org
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Focus on ABCs

Cleveland and North Florida

by Robyn C. Morris, Cleveland and Barbara L. Sanchez-Salazar, Jacksonville

he year 2000 is off to a great start for ASPA's Benefitiacksonville, Florida

Councils! ABC programs, the key to a council’s success "€ Jacksonville ABC previously
existed as the Employee Benefit Coun-

feature quality speakers and informative topics at the local le¥eht northeast Florida, Inc., which
Timely topics that have kicked off the new year incllidhe: New provided an employee benefits forum

; : for practitioners on Florida's East
Form 5500 Controlled Group Issues Legislative Updatend Coast since the mid 1980's. Since

Creditor Claims on Pension Assetdpcoming programs Will ajigning with ASPA, the North Florida
coverBenefit Plan Design for the Millenniyiow to Eliminate ABC has indeed been busy!

. . In January, we installed the board
Plan OverfundingDOL Update andPlan Audits These and _ ;' o osicers. They are Lorraine

other ABC programs provide cost-effective and convenigksa, MSPA, of Lorraine Dorsa &
educational and networking opportunities to attendees. ~ Associates, President; Barbara
Sanchez-Salazar of the Law Offices of
Cleveland, Ohio of Meaden & Moore, Donna BrewsterBarbara L. Sanchez-Salazar, Vice
The ASPA Benefits Council of of Brewster & Brewster, Harry Slocum President; Judy Bingler of LaFaye
Cleveland, Ohio is winding up its third of Ciuni & Panichi, and Luisa Tolusso Brock & Associates, Treasurer; and
program year. Programs this past yeanf Key Bank. These new members joinjennifer Yates of LeBoeuf, Lamb,
have included a presentation by Briarveteran Board members, Gary ZwickGreene & MacRae, L.L.P, Secretary.
H. Graff, Esq., Executive Director of of Walter & Haverfield, Patricia Board members include Stuart Hack,
ASPA,; a Panel Discussion comprisedShlonsky of Uimer & Berne, Brendan APM, of the Hack Companies, and
of Roger St. Cyr, moderator, and panFitzgerald of Sustin, Bartel & Dorothy Breakstone, APM, of
elists Lindsay Borden, Ted Crawford, Waldman, and Pete Kish of AXA Ad- Breakstone & Associates, L.L.C.
and Ed Kucler, answering the questionyisors. In February, Stuart Hack, APM, of
“What does the client really want?” The Board will hold a planning re- The Hack Companies, spoke on fidu-
and a discussion of employer securitreat in mid-May to determine the pro-ciary issues surrounding ERISA 404(a)
ties in qualified plans presented bygram and general direction for the nextind (c). In April, Brian Graff, Esq.,
Michael Olah. Additionally, John Rose program year. The ASPA BenefitsASPA's Executive Director, spoke
spoke on Form 5500 audits; DaveCouncil of Cleveland schedules five toabout legislative issues and the status
Tenenbaum, APM, lectured aboutsix informational luncheon meetings,of the debate on cross-tested plans. On
Creditor Claims on Pension Assetsand is working on ways to make theJune 2% Robert Ennis, CPA, of Ennis,
and Joe Canary visited our group tdocal organization even more benefi-Pellam & Griggs, will speak on quali-
discuss recent changes brought abowgial for membersa fied plan audits from the CPASs per-
through the Department of Labor. In spective. A
addition to educational programs, the

ASPA Benefits Council of Cleveland Robyn C. Morris is the President of
held a billiards tournament social eventn€ ASPA Benefits Council of CleveBarbara L. Sanchez-Salazar is an at-

at the end of the program year. land. She is a Senior Associate withorney in a solo practice specializing
Board leadership changed at thdhe business services firm of Saltzin employee benefits and qualified de-
beginning of this year. Outgoing Presi-Shamis & Goldfarb, heading up aferred compensation plans. Barbara
dent, Ron Gross of Moskal Klein, wasSegment of the Employee Benefithas been in the benefits field for 11
replaced by Robyn C. Morris of Saltz, Consulting Practice within the firm. years; starting with Corbel & Co. in
Shamis & Goldfarb (although Ron hasMs. Morris is the current author of 1989 and then continuing her practice
remained on the Board). New mem/anel PublishersFlexible Benefit with the law firm of LeBoeuf, Lamb,
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Focus on CE

This is a CE Filing
Year — Are You Ready?

by Cathy M. Green, CPC, QPA

very ASPA credentialed member* is required to earnAnd last, but certainly not least,

40 continuing education credits in each continui(%EAspAZOOOA“”“a' Conference

. . October 29 to November 1 in
education cycle. The current cycle is for the 1999 and 2Q@{3nington, D.C. Attendance at the

calendar years. Your completed CE form is due at the ASF¥RA Annual eamns you 20 ASPA CE
office by January 8, 2001. For those members who are re3g{': .

! ] PA conferences are designed to
to file, a blank reporting form can be found on page 35 of & earn Enrolled Actuary credit.
2000 ASPA YearbookA copy of theASPA Continuing Consulteach conference brochure for

. TNT : . : the numbers of credits that, in ASPA's
Education Guidelines and Rulesll also be mailed with a o &0 3int Board is likely to

future issue ofrhe Pension Actuary grant.

. For more information on any of
For those ASPA members who If you volunteer to serve as an |temthe above access the ASPA wgbsite

have not yet earned 40 credits, it'swriter for the December exams or, 'fatwww.aspa.org The ASPAmeet-
not too late. You still have plenty of you are a CPC and volunteer as ﬂﬂgs department can be contacted
time to earn your credits. There isgrader for the C-3 or C-4 exams, you t meetings@aspa.org and the
an entire smorgasbord of itemscan earn as many as 15 credits. | SPA education départment at
among which to pick! interested, contact the ASPA educaéducaspa@aspa org
At the top of the list is this year’s tion department via e-mail at B _ _
Summer Conference, thaSPA educaspa@aspa.org for more details; ASPA members who received their
Summer Academwhere members ~ You can earn 7 ASPA CE creditsdesignation(s) prior to 1990 are not
can earn 20 ASPA credits. TBem- for attending any of the remainingequired tofile. Your CE requirement
mer Academywill be held in San defined benefit or 401(k) workshops.Will be prorated if you earned your
Francisco, CA at the Fairmont Ho-The defined benefit workshops will d€signation mid-cycle. Consult the
tel from Sunday, July 16 to Wednes-be held on June 20 in Los AngelesASPA Continuing Education Guide-
day, July 19. For complete detailson July 10 in Philadelphia, and onlinés and Rulesor the prorated re-
and a copy of the brochure, accesAugust 28 in Orlando. The 401(k) duirements.a
the ASPA website atww.aspa.org  workshops will be held on June 19
If you are taking a June C-3 orin Los Angeles, on July 11 in Phila-
C-4 exam, upon successful compledelphia, and on August 25 in Atlanta.
tion, members earn 20 credits. If Two jointly sponsored ASPA and
you take the exam and do not pastRS conferences can also earn ASP.
it, you can still earn 15 credits.  CE credit. The Northeast Area Em-
If you are taking a spring course,ployee Benefits Conference held o ors. also serves on the Conference
or plan to take a course in the fall,June 16 in White Plains, New York, . . :

. . . Committee and is chair of the 2000
enroliment in the virtual study groupsearns 8 ASPA CE credits. On SepASPA Summer Conference. |n Eeb-
earns 20 credits and the ASPAtember 14 and 15, the LA Benefitsruary Ms. Green served onfhe Stra-
Weekend Review Course for C-1,Conference will be held in Los An- teqic ’Plaﬁnin and Imolementation
C-2(DB), C-2(DC), C-3, or C-4 earns geles, earning 14.5 ASPA CE cred-Tegam 9 P
15 ASPA CE credits. its. '

Cathy M. Green, CPC, QPA, is vice

president of CMC in Glendale, Calif.
he is the chair of the Continuing
ducation Committee. Ms. Green, a

member of ASPA’s Board of Direc-
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Focus on E&E

EQ&E Plans New
2001 Exam Schedule

by Gwen O’Connell, CPC, QPA

7 M

very year, ASPAs Education and Examination Com-As part of ASPAs commitment

mittee (E&E) engages in an activity called “Th¥ deliver examinations as effec-
tively as possible to our candidates,

Houston Project,” so called because the first time it happeBgghning in April 2001, the ASPA

was at an E&E meeting in Houston, Texas. The proj€et, C-2(DC), and C-2(DB) exami-

consists of reviewing the syllabus for each of the examigd " will all be administered at
ylvan Technology Centers. Plans

tions/study guides to determine if: are underway to open the testing pe-

; . riods to two six-week windows, al-
1) all topics are properly covered; and lowing the candidates to pick the

2) the topics need to be moved/enhanced/added/subtrapied, date, and time that they will

from/to each specific examination to ensure that ASP&® the examination during these
two six-week periods. In addition,

education program is meeting the needs of ASPA megandidates who take the examina-

bers and of the industry. tions will be given examination re-
sults (most likely a simple “pass” or

This year was no exception and theourse instructors and after review+faj|”) immediately upon comple-
Houston Project was undertaken aing the large volume of material, thetion of the examination. The C-3
the March E&E meeting in San An- C-2(DC) examination will be divided and C-4 examirtaions, however, will
tonio, TX. into two parts, one part will focus continue to be offered at paper and

During the discussions, the E&E solely on 401(k) topics. Part Il of the pencil sites until the testing technol-
Committee committed to continuing C-2(DC) examination will consist of ogy is available to deliver them at the
the series of “take-home,” self-studymore advanced defined contributionSylvan Testing Centers.
examinations, which includes PA-topics such as ESOP’s, cross-testing, If you have any questions or com-
1A, PA-1B, and the new Daily Valu- age weighted plans, and permitted disments regarding the examination re-
ation examinations. The Committeeparity. The C-2(DB) examination will structuring, you may e-mail them to
also decided that a Basic Pensiomlso be divided into two parts, one pareducaspa@aspa.org or send them to
Mathematics course should be a panvill focus on safe harbor design, acme via The Pension Actuary Editor,
of the self-study program. Thiscrued benefits, permitted disparity,4245 North Fairfax Drive, Suite 750,
course in not currently available, butand other general defined benefit isArlington, VA 22203.a
will be developed in the next year orsues. Part Il of the C-2(DB) exami-
two. nation will cover advanced defined

As in the case of any restructur-benefit plan issues such as plan fundswen S. O’Connell, CPC, QPA, is
ing, topics will be moved and shifteding, non-safe harbor plans (e.g. casRrincipal of Summit Benefit & Ac-
from one examination to another.balance, windows, offsets), plan tertuarial Services, Inc. in Eugene,
Items have already been identifiedminations, and post NRA accruals. Oregon. Ms.O’Connell currently
that will be moved from the C-1  Examination restructuring will take serves on ASPA’s Executive Com-
examination to one of the self-the E&E Committee some time. Wemittee as its secretary, is a member of
study examinations. Taking intowill issue periodic updates on ourthe Board of Directors, and is the
consideration the comments fromprogress through articles The Pen- general chair of the Education and
our examination candidates andsion Actuary Examination Committee.
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PIX Digest

he Pension Information eXchange (P1X) is an onli

already sponsoring a plan. To read the
compilation of these discussions,
download the file 2000-14.fsg.

Correcting Deferrals from an
Ineligible Participant

[Thread 85910]
One of the most common errors
made by 401(k) plan sponsors is ac-

rQ;thing deferrals from employees prior

service for pension practitioners. ASPA has co-spantheir being eligible to enter the plan.

sored the PIX Pension Forum for many years. For mope

information about PIX, call 805-683-4334.

This citation makes it clear that no
for non-owners minimum distributions are required
[Thread 86433] while the participant is still employed,

This thread discusses what. if any€Vven if a distribution is actually made,
required minimum distributions ap- SO any such distribution could be rolle

ply to a non-owner participant who over to aq IRA. Of course_, once th
has attained age 70%, both in the sitfnds are in the IRA, they will become
ation where employment continuesSuPjéct to the minimum distribution
and where employment terminatesreguirements applicable to IRAs.
The first situation a user posted de- 10 read the entire thread, downloa
scribes the situation where the parthe file mindist3.fsg.

ticipant is continuing in employment, |rs Notice 2000-14 and Tiered
has taken a full distribution and rolled p|gng

T ety o T 4969, 0657, 55670
mum allocations each year. He is no§5669’ 85934, 86107, 86137, 86179
planning to actually retire. 86241, 85381' 86785]

A number of discussions have taker

Because the plan allows for dis- . ,
e . place on PIX concerning Treasury's

tributions after attainment of Normal . . X
reconsideration of the use of tiered al

Retirement Age, the participant COUIdIocations in defined contribution plans.

take a distribution of these top heavy . :
o . ."Many of these discussions relate prad
minimums at any time. If he does, is

it subject to the minimum distribu- titioners' experiences of being able tq

tion rules, or can the entire amoun
be rolled over?

Initially several users believed that
if any distribution occurred, only the
amount in excess of the minimum dis
tribution would be an eligible rollover

/

contribution. However, another use . ) .
. . . erations of how to advise both exist
pointed out IRS Notice 96-67, which, . . , )
ng clients and prospective clients

: : . [
in the context of dllscussmg an em-about what to do now if they have a
ployee over age 70% who has not re-

tired, states "a distribution to such arﬂgaegfp;a{i'e?rezrzl(;%nslgﬁg?ﬁ;gf;%%‘f
?erZE\I/Oey?j:(re] i??;e(lgé J?foramineg:lematic area of practice right now

. . ... __concerns sponsors who would like td
ments) is not a required distribution

Age 70% Minimum Distributions

vious plan had been in place, as we
as convincing plan sponsors who wer
considering terminating their plans to
keep them.

" Other discussions have dealt with
the more immediate practical consid

tset up plans for sponsors where no prg

is thread discusses the way to cor-
rect this error under APRSC. Many
times when this error is discovered, it
involves a contribution amount of just
a few hundred dollars at most, a non-
highly compensated employee, and
often, one who did in fact become eli-

0gible for the plan later in the same plan
pear. Since the employee could have

made the same dollar contributions
during the year, could the error be
treated as self-correcting, and should

f corrective approach be any different

If the affected participant is also highly
compensated?

To read the entire thread, download
the file ineligk2.fsg.a

ASPA NEEDS
YOUR HELP

The DOL Committee, an
ASPA Government Affairs
Committee, needs to talk with

anyone who has received a
subpoena of its records as part
of a DOL service provider
audit within the last five years

As soon as possible,
please contact
Marty Heming, APM, Esq.,
at Reish and Luftman
Phone: 310-478-5656 x263
Fax: 310-478-5831
E-mail:
martyheming@reish.com

under Code §401(a)(9)." set up atiered allocation method whilg
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June 19 401(k) Daily Valuation Workshop, Los Angeles, CA 7
June 20 Defined Benefit Workshop, Los Angeles, CA 7
July 10 Defined Benefit Workshop, Philadelphia, PA 7
July 11 401(k) Daily Valuation Workshop, Philadelphia, PA 7
Make hotel veservations July 15 Best of the BLC, San Francisco, CA 7
for the Summer
Conference by June 16 July 16-19 ASPA Summer Conference, San Francisco, CA 20
(200) 527-472F
July 23 Grades for the June ASPA exams released *
July 24 Best of Midstates, Milwaukee, WI 8
Early Registration July 28 Best of Midstates, Kansas City, MO 8
Bapeipe e July 31 Best of Midstates, Minneapolis, MN 8
Sumwmer Conference
June 23 August 25 401(k) Daily Valuation Workshop, Atlanta, GA 7
August 28 Defined Benefit Workshop, Orlando, FL 7
August 31 PA-1(A) and PA-1(B) exam submission deadline **
Zgiﬁgi?t“ : Sept. 14-15 LA Benefits Conference, Los Angeles, CA 14.5
Milwaese, 7/24; Oct. 15 Early registration deadline for ASPA December exams
Kansas City, 7/28;
or Minneapolis, #/31 Oct. 29-Nov. 1 2000 ASPA Annual Conference, Washington, D.C. 20
Nov. 1 Final registration deadline for ASPA December exams
December 6 C-1, C-3, C-4 and A-4 exams *
Dow't forget! PA-1 exams December 7 C-2(DC) exam *
must be Ln the ASPA office
on 8/31 December 8~ C-2(DB) exams *
December 31 Daily Valuation Exam submission deadline Hrx
Registration Deadline
for December exams - J
10/15 9
July umme p
October 28 -31 2001 ASPA Annual Conference, Washington, D.C. 20
FLL/W/”@ DEML%M f” cE * Exam candidates earn 20 hours of ASPA continuing education credit for passing
eredits ;O DAGRELLER, exams, 15 hours of credit for failing an exam with a score of 5 or 6, and no credit
f‘/‘?jj‘l SRRt for failing with a score lower than 5.
o **  PA-1A and B exams earn five hours of ASPA continuing education credits each
for a passing grade.
*** Daily Valuation exams earn five hours of ASPA continuing education credits for
a passing grade.
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