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American voters have spoken
but what did they say? .. )
As the sorting out continues...k s anticipated, the Department of Treasury has issued
few things are clear: Once the prp- proposed regulations (IRS Reg. 2000-114697) regard-

cess of vote counting is complete, : T :
the new President will lead a deegly ing new comparability plans. Since February, when the Treasury

— and almost exactly evenly — d|- indicated itwas considering new restrictions on new comparabil-
vided Congress. Republicans will jty plans (Notice 2000-14), practitioners have anxiously awaited

remain in control of the House a . . : .
Senate, but already razor-thin mgr- 1S guidance. Based on the February Notice, many practitioners

gins have been narrowed furthdr, Were concerned about the continuing viability of the new com-

and may tighten more due to the parapility plan design. While the proposed regulations will

five remaining undecided rac . . . . .
narrow the maximum disparity of allocations between highly

(one in the Senate, four in t _ _
House). Thus, over the next two and nonhighly compensated employees, the impact of the regu-

years, control of either House could |5tions s far less restrictive than feared. With either minimal or
flip upon the death or retirement @f

a single member or a small grodp NO Modification, the current design of most new comparability
of members. plans will survive. While final regulations may modify the

Based on these margins, neitrer 5450 regulations, further restrictions are unlikely.
party in Congress will have the pq-

litical strength to force its agen The proposed effective date for theplans, regardless of when the plan
on the other party. As aresult, ay regulations is plan years beginningwas initially adopted. Before review-

new laws will come only from thg on or after January 1, 2002. Thising the discussion of the regulations
center of American politics| would be a uniform effective date thatbelow, keep in mind that if this ef-

Whether or not the new Presideht would apply to all comparability fective date is retained in the final
actually wants to enact new laws s
an entirely separate matter, but he

must proceed knowing he has o IN THIS ISSUE
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regulations (which it likely will be), gateway test by establishing that the
nothing changes in the way new comallocation rates are “broadly available”

allocation formula based on IRC
8415(c)(3) compensation. For the

parability plans show they are nondis{as defined in the regulations).

criminatory for the 2000 and 2001 plan_l_he

years.

What do the regulations do?

The proposed regulations establis
a “gateway” rule for defined contribu-
tion (DC) plans to prove allocations are
nondiscriminatory on the basis of ben
efits. (New comparability is simply a

do this. Sometimes these plans ar

referred to as “cross-tested” plans be-
cause of the manner in which they are
tested.) In other words, before the plan

phrase used to refer to DC plans tha§

“gateway” test

Under the “gateway” test, the low-
est permissible allocation rate for any
H\IHC who benefits under the plan is
one-third of the highest allocation rate
for any highly compensated employee
(HCE). However, if each NHC re-
ceives an allocation that is no less than
% of compensation [as defined un-
er IRC 8415(c)(3)], the gateway is
eemed satisfied.

Example. A new comparability
plan provides for two allocation

can be tested on the basis of benefits groups: Group A consists of own-

(i.e., converting allocations to equiva-
lent benefit rates (EBRs) and applying
the rate group test using those EBRS),
the “gateway” test must be satisfied.
The gateway test establishes a mini-
mum contribution rate that must ap-
ply to the nonhighly compensated
employees (NHCs). However, cer-
tain DC plans are exempt from the

ers of the company, who are all
HCEs, and Group B consists of
other eligible employees. The
employer makes a discretionary
contribution for each group. The
amount contributed for the ben-
efit of each group is allocated to
the eligible employees included
in that group, using a pro rata

last several years, the contribution
rate for Group A has been in the
range of 14% to 20%, and the
contribution rate for Group B has
been in the range of 6% to 8%.
The plan passes the rate group test
on the basis of equivalent benefit
rates (EBRS). The proposed regu-
lations would not affect this plan,
so long as the contribution rate
for Group B does not drop below
5%. Of course the plan would still
have to show that the rate group
test can be passed on the basis of
EBRs on a plan year by plan year
basis.

Example. Assume in the prior
example that the plan has been
passing the rate group test (using
EBRSs) by only contributing 3%
for Group B. Under the proposed
regulations, if the employer did
not want to increase the contri-
bution rate for Group B above
Continued on page 7
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Focus on GAC

IRS, Treasury, DOL,
and PBGC Meetings

n October, members of ASPA's Government Affairs Corappropriate. The IRS reported that
mittee (GAC) met in Washington, D.C., to assess tfyéound violations in 44% of the

oL ans audited (including qualification
activities of the past and to set goals for the future. ?rﬂures pror(]ibited 32nsactions

conjunction with these meetings, teams of GAC membeesmed distributions, etc.) and that

visited the offices of the Internal Revenue Service, Treasﬂtg'e"e' of non-compliance was rela-
tively consistent regardless of the size

Department of Labor, and Pension Benefit Guaranty Cofpplan. Because the audit project

oration for face-to-face discussions with top agency officiadgparently did not provide the level

These meetings create an effective forum for retirement pgé?f"ta the IRS wanted, it will again
e targeting 401(k) plans for audit in

professionals, along with people inside the government#9upcoming year to gain further in-
review how the regulations function in practice. Followirfgrmation.

are summaries of the meetings prepared by GAC membeys Xﬁgig eo(; Aciiﬁértseafct’&mﬁiéh

attendance. level of non-compliance, which prob-
ably reflected that some rules were
too complex and that practices in

Internal Revenue Service some portions of the benefits com-

by C. Frederick Reish, APM, Esq., and Bruce L. Ashton, APM, Esq.  Munity were probably too lax. We
urged the IRS, when they do future

At the semi-annual meeting of the401(k) Plan Audit Project audit programs, to gather and tabu-
ASPA Government Affairs Commit-  As described irASPA ASAMo. late data on the source of the plan
tee (GAC) held in Washington, D.C.2000-39 (released November 9administration (in house, third party
in October, GAC representatives meR000), the IRS has issued a report oadministrator, bundled provider, etc.)
with IRS and Treasury officials to its audit project of 401(k) plans. (Theso that they and we could best iden-
discuss issues of importance tdRS has posted the report on thdify where the problems are, so that
ASPA members. As a part of the reinternet at www.irs.gov/bus_info/ep/ ASPA and other benefits organiza-
structuring of the Employee Plans/401k.html.) In the project, under-tions could design education pro-
Exempt Organizations Division into taken from 1995 through 1997, thegrams to help improve the level of
the Tax Exempt and GovernmentalRS audited 472 plans ranging fromcompliance.

Entities Division (TE/GE), the Ex- very small plans to those it IabeledAudit Priorities and lssues
amination and Review section (the‘super large” plans with more than For the vear beainning October 1
auditing arm of the Employee Plans60,000 participants. The project Was2000 andyending Se g![ember 30'
function of TE/GE) is now headquar-intended to discover the levels of2001 the Empl 9 P? " I
tered in Baltimore. Officials from the compliance by 401(k) plans with the di » (e EMP c_)l?/ge h afns” na |or.1a
Baltimore office, as well as from the objective of developing better Ways‘slu |t0pr|Er|t|T:s W! zetoz g owing:
determination letter section in Cin- of targeting plans for audit, additional(l) 4 1(3 part'lr?, (2) 403( )?nnﬁlty
cinnati, participated by conferenceareas where guidance is necessarggseslw_e;e el §pons|or asc: as a
call. and areas where education of plan .7 plan; (3) mufti-employer p éns,

The principal issues we discussedponsors and their advisors would e/ ith a cross-sectg)n Qf plan sizes; and

. ontinued on page 14
were the following:
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C 1 reform legislation to the Portman-
ONTINUED FROM PAGE Cardin legislation introduced in the
House. The new ranking minority

Washington Update leader of the committee, Senator

. _ o Max Baucus (D-MT), has been a very
pick and choose his priorities care-Senator Gorton loses, and 52 to 48 'gtrong supporter of ASPA and small

fully in the early days of his four-year Gorton retains his seat. business pensions. As reported in

term. . . Said another way, a I:)reSidemprevious Washington Updates, his
The following analysis summa- Bush would deal with a 51 to 49 Sen-,

. ) . . _ support on the new comparability is-
rizes the current dynamics shapingate, if Senator Gorton wins, or a Sosue has been critical.
the coming Congress, the outlook orio 50 Senate if Ms. Cantwell wins. Further, approximately a full third

issues facing the 10Tongress, and Vice President Dick Cheney would of the Se’nate Finance Committee
how the election will affect the up- be the tie-breaking vote in an evenly ..o il be filled by new commit-

coming lame duck session and thalivided Senate. On the other hand, fe members. In addition to the two
outstanding tax bill, H.R. 2416, President Gore would deal with 85eats that must be filled due to the
which includes the long-awaited pen-Senate with 52 Republicans and 4%Iection losses of Senator Roth and

sion reform legislation. Democrats, if Senator Gorton wins,Chuck Robb of Virginia (D), five

The Shape of the 107 Congress ora 51 to 49 split if MS'_ Cantwell yier seats will be vacant. One was
wins. Under any scenario, the Reh Id by the | |

The Senate:At present, the Sen- publicans retain control, but by the © y the late Senator Pau
ate will consist of 50 Republicans ’ Coverdell (R-GA), whose death a

slimmest of margins. f -
_ . ew months ago resulted in an “in-
and 49 Democrats — the new Senator However, Republican control g

' - terim-only” appointment to the com-
from_Washlngto_n ha_s_not yetbeen decould be fleeting given the state of . y dpp h b
termined. At this writing, challenger mittee and who must now be

. health of both Strom Thurmond
Democrat Maria Cantwell holds an : permanently replaced. Plus, four
. R-SC) and Jessie Helms (R-NC). : : :
approximate 1000-vote lead over he ) other committee members will retire
. . enator Thurmond is 98 years olda h d of the 106 .
Republican incumbent opponent, at the end of the 106Congress:
and Senator Helms has been serig .
Slate Gorton. If Ms. Cantwell has | (i If both men were to leave =¢ 20" Connie Mack (R-FL), and
ousted Senator Gorton, the Senat y 1l emocrats Daniel Patrick Moynihan

stands evenly divided at 50 Republi- e Senate, Democrats could fin NY), Bob Kerrey (IA), and Richard
450D ts. If Gort themselves in control of the SenateBryant (NV)
cans an emocrats. orton A significant fact almost lost in the '

i i The size of the Finance Commit-
wins the recount, the breakdown willy, e the too-close-to-call Presi,

be 51 to 49 in favor of the Republi- ; o > tee is also likely to change. Despite
But that's not all - the outcome Ofwerelodefeat)(/ad ir; their reelection bids?D-SD) claim that Democrats are
entitled to equal representation and

the Presidential election could affectT .
. ) . o of these incumbent Senator . o .
the Senate directly. If Vice PreS|den§NV;/re memberslof tL}j1e Senat?e Finansco-badeFShlp, the likelihood is that

Al Gore wins the presidency, his vice . : INaNCk e Republicans will retain at least a
) R Committee, the chief tax-writing _; - :
president would be sitting Senator 9 single-seat majority. But whether it

Joe Lieberman, a Democrat fromcgnmsri';irt]ge?ngggirj]uriRSsithcl)iga?]VBeir” will be 11 Republicans and 10 Demo-
Connecticut. In order to fill the seat™ ' g Rep crats, or 10 Republicans and 9 Demo-

Roth from Delaware, the committee . :
i i . ’ . “crats — as is the current speculation —
of Vice President, Senator L'ebermarbhalrman. Consequently, beglnnlnqs 25 yot anclear p

would have to resign his Senate seah . )
. . ext year, the Finance Committee L
and Connecticut’s Republican gov- y No matter how you slice it, the

. will have a new chairman and a ne - -
ernor would appoint the seat’s re- YSenate will be a very different place

L .~ ranking minority leader. Fortunately, ;
'in the 10T Congress. Democrats
placement. (Mostinsiders are bettlngDOth of these Senators have beeﬂ/in emand fa? more inmut info

R e o ey trong supporters of pension re'<slgenda-setting as well as legislative

Johnson (R-CT), a senior member of . )
the Ways & Means Committee orm. The new chairman will be substance. Legislation will have to
‘attract broad bipartisan support in

whose district is in peril when redis Senator Charles Grassley (R-1A)
o . >~ Senator Grassley was the original co-
tricting begins next year.) Under this y 9 order to be enacted, and at the same

. .. _sponsor, along with Senator Graham: : : :
scenario, the Senate would split 5](8-FL) of theg Z\tl)lm Sanion ensior:qlme’ leadership —on both sides — will
Republicans to 49 Democrats if ’ P P have to accommodate individual
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Senators who disagree with leader- AtWays & Means, six-year chair- centives, health insurance deduc-
ship on either strategy or substanceman Bill Archer (R-TX) will retire tions, and long-term care insurance
The House: Voters have elected at the end of 2000, leaving the topdeductions. Given the lack of clar-
220 Republican Representatives, andpot at the tax-writing committee theity over the election, the potential
211 Democrats in the House of Repsubject of a contest between Repfor enactment of H.R. 2614 is re-
resentatives. Four seats are undeRhil Crane (R-IL), who's nextin line mote at best, despite leadership in
going recounts or are awaitingto head the committee under theéboth Houses saying publicly that
absentee ballot counts before the redsual seniority system, and Rep. Billthey still intend to try to move the
sults can be certified. Thomas (R-CA), who has been po-bill. Further, passage of the Foreign
Assuming a 50-50 split of the opensitioning himself for months to Sales Corporation provisions, which
races (a result anticipated by both thehallenge Rep. Crane for the chairwere needed to avoid trade sanctions
Democratic Congressional Cam-manship. by the European Union, right before
paign Committee and the National Both Crane and Thomas are true€Congress recessed, significantly re-
Republican Campaign Committee),blue conservatives who can be exduces the pressure to enact tax leg-
the final count will be 222 to 213 pected to make major tax cuts aslation this year.
(with two independents, one votingpriority — and put estate tax repeal Although it does not appear that
with each party). Thus, Republicansand marriage penalty relief amongpension reform will be enacted this
can lose only four votes on any is-the top tier tax cut issues. But beyear, rest assured ASPA's Govern-
sue. This means that virtually everyyond that, look for more emphasisment Affairs Committee will be
bill must have bipartisan support toon trade from Rep. Crane or on healttworking hard for its consideration
thread its way through the House. from Rep. Thomas. early next year. We believe the pros-
The close split will raise questions_l_he lssues pects for ultimate enactment remain
and heated debate about “ratios” — on the followi . h texcellent. Given the current un-
the number of Democrats versus Re-h n e to medg' page s a ¢ arr] settled political climate, Congress
publicans — on House committeesiongggnO;giagm'jr}gr 'tsosulf[gz lbn tei%ill likely be looking for bipartisan
Most Democrats do not expect Re-therGove?nor Bush or Vice Presi}éenlegislation to demonstrate its abil-
publicans to budge on their heavilyGore during the Presidential Cam_Ety to govern. Certainly, the pension
weighted committees, since thatwas__. 9 reform legislation, which passed the
the result in 1998, despite a verypa o . .'House by a margin of 401-25, satis-
close splitthen. However, as the propf the major debate topics. Keep Mies that requirementa

cess of determining the winner of themmd’ some could be addressed in the

November T Presidential election S0 "9 'a”.‘e duck_sessmn. quever,
unfolds, more and more commenta oSt are increasingly skeptical ofgrian H. Graff, Esq., is Executive
tors — and lawmakers — are predictPr29r€ss I 2000. As for 2001, it'S pjrector of ASPA. Before joining
ing the need for bipartisanship andPossible — perhaps probable — thahspa, Mr. Graff was legislation
legislation from the political center these and other issues will emerge agounsel to the U.S. Congress Joint
in order for the 107Congress to ac- the year unfolds. Committee on Taxation.

complish anything. One scenarioThe Lame Duck Session

would be to narrow the ratios on the Congress is in recess until De
major committees, including Ways & cember 8. When they come back,
Means. But with organizational they are expected to finalize govern . .
meetings postponed until Decembernment funding for the next fiscal year, Want to write an article?

Ideas? Comments?

Questions?

i's too soon to say with any certaintyassuming they are not arguing ove[ The Pension Actuamyelcomes your
whether the House leadership willwho is President. Many of the abovd views! Send to:
adopt a more conciliatory approachissues could be settled this year, b The Pension Actuary

Also in the mix is the fact that un- the 108" Congress, if President ASPA, Suite 750
der the current rules, RepublicanClinton and the current Congress 4245 North Fairfax Drive
have term-limited their committee come to terms on H.R. 2614, the Arlington, VA 22203
chairs: no chair can serve more thammaxpayer Relief Act of 2000 — the (703) 516-9300
three terms (six years). Thus, manyear-end $240 billion tax cut bill. or fax (703) 516-9308
of the committees’ leaders will Among the issues that could be or e-mail aspa@aspa.org
change. settled are new pension and IRA in{
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Outstanding Issues in the 106" Congress

Issue Origin Outlook
Pensions H.R. 1102 from the 106Congress; Bipartisan support exists for increasing contribution
pension items in the Gore campaigimits on qualified plans and for simplifying admin-
platform istrative rules, including top heavy rules. In 2001,
look for renewed debate on tax credits for new small
business pension plans and for matching funds on
retirement savings by low and middle-income work-
ers —included in the Senate version of H.R. 1102 but
dropped in conference.
IRAs H.R. 1102 from 106 Congress Broad support for increasing IRA contribution limits,

but IRA's principal sponsor, Sen. Bill Roth (R-DE) lost
his reelection bid. Some Democrats are not enamored,
saying the proposal favors the better-off. If a tax bill
gains momentum this year, it's got a good chance of
enactment; but next year the proposal will need a new
“white knight” and a renewed effort.

Financial Privacy

A host of bills by President ClintonProtecting customers’ privacy will dominate the agenda
and Congress in dealing with finanrext year. Business interests will require skilled han-
cial and health care informationgling to overcome consumer misunderstanding and fear
which impose “opt in” and/or “optof loss of privacy.

out” requirements for consumers

Estate Tax

Congressional proposals to repeal tinder a Bush presidency, expect an early, hard push

reform the estate and gift tax for repeal. Under a Gore presidency, the issue will be
on the backs of the Republican Congress with swing
votes coming from conservative Democrats. The ulti-
mate fate of this issue may depend on the GOPs wiill-
ingness to compromise on a proposal which does not
include repeal.

Long-Term Care
Insurance

Congressional proposals for aBroad, bipartisan support exists, particularly if paired
above-the-line deduction for indi-with a credit for out-of-pocket LTC costs.
vidual LTC insurance purchases

Across the Board

A key Bush campaign promise A Bush White House is expected to push hard for across-

Rate Cuts the-board income tax rate reductions; Democrats are
not expected to favor.
Charitable A congressional proposal to allovwVhile not a top tier item under either Administration,
Giving tax-free rollovers of IRAs to chari-look for further proposals to arise in Congress.
ties; Bush promoted making the in-
dividual charitable deduction “above
the line,” and raising the cap on cor-
porate giving
Education Bush advocates expanding Educ&olitically, both sides agree education is a top voter is-

tion IRAs to $5,000 per child; Goresue. But whether this translates into more education
promotes a “401(j) lifelong learning’tax incentives is unclear. Expanded Education IRA leg-
account to save on a tax-favored baslation has a better chance under Bush than Gore.
sis for education expenses
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plan, could satisfy the nondiscrimina-
tory classification test. The nondis-
criminatory classification test is the
first part of the average benefits test
under the minimum coverage require-
the 5% safe harbor. However, if thements. The coverage ratio needed to
plan determines allocation rates on th@ass the nondiscriminatory classifica-
basis of a definition of compensationtion depends on the percentage of em-
which satisfies IRC §414(s), but doesployees who are NHCs and must be
not satisfy IRC 8415(c)(3), it is pos-within a range of 20% to 50%.

sible that the one-third test may result_. . .

in a minimum NHC allocation under Disregarding age and service

the gateway test that is less than 5% cﬁﬁ ndm_ons used to determine
IRC 8415(c)(3) compensation, everfrrocation rates -
When determining whether an al-

though the percentage under the or"Tt-)cation rate is available to an em-

CONTINUED FROM PAGE 2

New Comparability Plans Survive

3%, it would have to limit the

contribution rate for Group A to

9% (so the one-third test can be
satisfied under the gateway test),
even if the plan’s EBRs could

pass the rate group test if the con-
tribution rate were greater than
9%. If the plan does not meet the
gateway test, then the plan could
not use EBRs to pass the rate

group test. third test is greater than 5%.

Note that there is a different com-
pensation rule for the one-third test
than for the 5% test. The one-third test
is based on the allocation rate. An
employee’s allocation rate is the per-
centage obtained by dividing the
employee’s allocation for the plan year
derived from employer contributions
(other than matching contributions, if
the plan also includes a 401(k) arrange-
ment) and forfeitures, divided by the
employee’s plan year compensation.
Plan year compensation, in turn, is
defined in the regulations as compen-
sation determined under IRC 8414(s)
(generally measured for the plan year
or the portion of the plan year that the
employee is eligible for the plan). The
5% test, which is a safe harbor for
meeting the gateway, is based on IRC
8415(c)(3) compensation, which is the
same definition used to determine top

Example: Suppose the plan uses
“net” compensation to determine
allocation rates, meaning IRC
8415(c)(3) compensation re-
duced by the amount of elective
deferrals (e.g., 401(k) deferrals,
cafeteria plan deferrals), which
satisfies IRC 8414(s), and the
highest allocation rate of any
HCE using this definition is 16%.
The one-third test is satisfied if
each NHC has an allocation rate
(using the same definition of
compensation) that is at least
5.33%. Therefore, if no NHC has
an allocation rate less than 5.33%,
the gateway is satisfied, even
though some of the NHCs might
have an allocation that is less than
5% of IRC 8415(c)(3) compen-
sation.

heavy minimum contributions. If the Broadly available allocation rates

ployee, age or service conditions on
the allocation (e.g., rates based on age
or rates based on length of service with
the employer) may be disregarded, but
only if the plan uses an allocation for-
mula that applies to all employees who
benefit under the plan, and provides a
single schedule of rates that are based
solely on ag®r service (but not both
ageand service), and only if alloca-
tion rates increase smoothly at regular
intervals.

Regular intervals

To determine if age-based or ser-
vice-based allocation groups are deter-
mined in regular intervals, there would
have to be uniform age brackets or ser-
vice brackets (excluding the highest
bracket). Furthermore, if the brackets
are based on age, and the first bracket
ends at an age younger than 25, the
length of the first bracket is deemed to
be the same as the others. For example,

plan determines allocation rates on the The proposed regulations would notif the plan provides separate allocation
basis of IRC §415(c)(3) compensationrequire a plan to pass the gateway tesates based on age, the first bracket
then the gateway is simply satisfied ifdescribed above, so long as each alldeing participants under age 25, with
each NHC’s allocation rate is at leasg€ation rate can meet a “broadly avail-subsequent brackets in 5-year groups
5% (or one-third of the highest HCEable” test. The broadly available tesi(e.g., ages 25-29, ages 30-34, ages 35-
allocation rate, if that highest rate isessentially treats each allocation ratg&9, etc.), and the highest bracket age
less than 15%). Where the highestn @ manner similar to the way “ben-65 and older, the allocation formula
HCE allocation rate is 15% orgreater,eﬁt& rights or features” (BRFs) arewould satisfy the regular interval re-
a 5% allocation rate will always sat-treated under Treas. Reg. §1.401(a)(4)juirement.

i nitiorft. That regulation requires that each .
isfy the gateway becguse the deflnltlorgRF d g e o q lablo S mooth increases
of compensation being used to calcu unaer the pian IS avallabie 1o a The allocati thod i idered
late allocation rates is the same definigroup of employees who, if they were € allocafion method s considere
have smooth increases if two tests

i eated as participating in a separat -
tion that the Treasury uses to calculaté’ p paung p Sre satisfied:
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1. The allocation rate for each agéNhat's the practical implication of and 3% allocation rates are broadly
band or service band is greater thathe broadly available allocation available, and the plan would not
the allocation rate for the prior agerates option? have to pass the gateway test in or-
band or service band, but by no The Treasury’s primary motivation der to be tested on the basis of EBRs.
more than 5 percentage points, anéh proposing these rules was to address Another example would be age-

2. the ratio of the allocation rate forthe fact that NHCs are often not ableveighted plans. These plans are de-
an age band or service band to th& “grow into” the higher allocation signed to make allocation strictly
allocation rate for the previous age'ates available under a new comparabased on age, providing a higher al-
band or service band is not more?ility plan. Take the plan described inlocation rate as the participant gets
than 2.0 or, if less, the ratio of theth® examples under the explanation oblder to take into account that each
allocation rates for the two preced-the gateway test above. In that planyear's contribution will be accumu-
ing bands. the higher allocation rates are providedated over a shorter period of time to

Toillustrate, suppose the aIIocationonly to owners, who are the eI|g|bIenorr_n§1I retirement age because of the

formula provioies for age bands base mployees mc_luded in Qroup A. Aparticipant’s advanu_ng_ age. Ge_ner-

on 5-year increments, as described | on-owner, WhICh _vvould include any ally, unless thg 415 limits result in a

the prior paragraph éuppose for th Bf the NHCs eI_lglbIe for the plan, Ie_ss_er aIIocathn, or the top hequ

2002 plan year that 'the allocation rat%vould nqt move into Group A, regard-minimum contnt_)utlon rules result in

for the lowest age band is 2% and thefess of his age or how !c_)ng he worksa gre_ater allocatlon_, the age-ba_sed al-

allocation rate for the 25-29 age ban or the company. In addition, GroupAI(_)cann method will producg |Qen-
oes not consist of a group of employtical EBRs for each eligible

" =0 .
is 3%. That means the ratio of theees that could pass the nondiscrimingparticipant. Age-weighted plans gen-

g?t'ﬁsfgge?zgdazrea;fg(g)rzéhé0%”?0ry classification test because 0% ofa_rally WiII_ satisfy the st_qndards f_or
15. Since that ratio is no more tha ﬁ_’le NHCs ha_lve the GroupAcontrlbu-_d|sregard|ng age conditions, which
2' 0' atio. the smooth increase test :}an rate avallgble_z to them. Thereforejs t_he sple reason Why employees re-
pésse q éo far. To pass the smooth i is plan, starting in the 2002 plan yearceive dlfferer_1t allocation rates under
crease test Wifh respect to the next a would have to satisfy the gateway testhe age-weighted formula. Thus,
order to continue using EBRs to testhese plans will be able to ignore the

bafed (30'3431' g;/e altl)ocanon r?;e foul nder IRC 8401(a)(4). gateway test under the proposed
not exceed 4.57, because that pro- . . regulations because all participants
duces a 1.5 ratio when compared to thé/hat type of plan design might would be deemed to have the high-

allocation rate for the 25-29 age bandneet the broadly available test? est allocation rate available to them
(4.5%/3%), and the ratio cannotexceed Consider the following example. The age-weighted plan would still bel
the ratio for the prior two age bandsBMI Corporation has three allocation ble to use EBRs to pass §401(a)(4)
(which was 1.5). All of the age bandsgroups. Each group covers a differengVen if some of the NHCs receive a’
would have to meet this test in ordedivision. For each plan year, a diﬁer’lower contribution rate than would be
for the plan to be able to disregard thent contribution rate is made for eachrequired under the gateway test
age condition when applying thedivision based on its profitability. For '
broadly available test. the 2002 plan year, Division A's group Impact on safe harbor

What if the “regular intervals” and gets a 20% allocation rate, Division B's 401(k) plans
“smooth increases” tests are not satiggroup gets a 7% allocation rate and Di-
fied? All that means is that the age convision C's group gets a 3% allocation
ditions or service conditions used torate. Assume there are HCEs an
determine the allocation groups canNHCs in each group. The gateway te;{;

Sometimes the employer main-
ains a safe harbor 401(k) plan in
ddition to (or as part of) a new com-

not be ignored when determiningis not satisfied because the NHCs i ?orgtbs”rlltgriag)zgi?r?m%r?sla;éItfeggd

whether those allocation groups pasthe Division C group have an alloca- n the basis of EBRs, and the gate-
the nondiscriminatory classification tion rate that is less than one-third Oﬁ/ay test has to be sa’Eisfied the safe
test. If, as aresult, not all of the allocathe allocation rate received by they 40 onelective contribu’tion un-

tion groups could pass the nondiscrimiHCEs in the Division A group, and they er the safe harbor 401(k) rules is
natory classification test, the planhave not received an allocation equz}ﬁermitted to be included in the de-

would have to satisfy the gateway testo at least 5% of their §415(c)(3) COM-0 rmination of whether the gateway

in order to use EBRs to show that thepensation. But suppose that each divit-est is satisfied. For example, suppose
rate group test is satisfied. sion passes the nondiscriminator '

Yan em loyer maintains a new com-
classification test. Thus, the 20%, 7%, pioy
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parability plan with a safe harbor A DB/DC plan would be treated from the IRC 8§415(c)(3) definition,
401(k) arrangement. To satisfy theas primarily defined benefit if 50% so that a 5% allocation under the plan
401 (k) safe harbor, the employer pro-or more of the NHCs benefiting un- might not be sufficient to meet the
vides the 3% safe harbor nonelectivaler the plan have a normal accruatjateway). If the lowest NHC contri-
contribution. In addition, a discre- rate under the DB plan that exceed$ution rate is less than 5%, the em-
tionary profit sharing plan is pro- their EBRs under the DC plan. Theployer will need to be prepared to raise
vided using the plan design describedpecial gateway test that would apthe contribution rate for some of its
in the examples under the explanaply if the DB/DC plan could not sat- NHCs if the lowest rate otherwise
tion of the gateway test above.isfy (1) or (2) would require that eachwould be less than the applicable gate-
(Group A consists of owners, GroupNHC'’s combined allocation rate (i.e.,way percentage.
B consists of all other eligible em- the sum of the NHC's allocation rate  This is also the time to determine
ployees). The 3% safe harbor nonunder the DC plan and the NHC’'swhether the proposed regulations
elective contribution may be countedequivalent allocation rate under theare inadvertently disrupting legiti-
in determining whether the Group BDB plan) could not be less than 5% mate plan designs that the Treasury
employees satisfy the gateway testf the highest combined allocationdid not intend to subject to the gate-
Thus, if the gateway test requiregate for any HCE is 25% or less. Ifway test. If you identify any such
NHCs to have at least a 5% allocathe highest HCE combined allocationsituations, send your comments to
tion, and all the Group B employeesrate is more than 25%, the minimumthe Department of Treasury as soon
are eligible for the 3% safe harborcombined allocation rate for theas possible. These proposed regula-
nonelective contribution, then theirNHCs would be 5% plus 1% pointtions are probably on a “fast track”
allocation from the discretionary for each 5% points (or portion for finalization. a
contribution would only have to thereof) that the highest HCE rate ex-
equal at least 2% of compensation.ceeds 25% (e.g., 6% if the highest

i ) . HCE rate is more than 25% but notSal Tripodi, APM, J.D., LL.M., is the

Defined benefit/defined

ene more than 30%). If one of these test§rincipal of TRI Pension Services, a
contribution plan could not be satisfied, the DB/DC nationally-based consulting firm in

combinations plan would not be permitted to testHighlands Ranch, CO. Mr. Tripodiis

In some cases an employer mainen the basis of benefits. In otherthe author ofThe ERISA Outline
tains both a defined benefit plan and avords, it would have to test on theBook The 2001 edition is available
defined contribution plan. Under thesebasis of contributions. If the DB plan Pecember 2000 and is distributed
proposed regulations, if those plans ars tested separately from the DC plargXxclusively by ASPA. TRI Pension
permissively aggregated in order tq(j.e., there is no DB/DC plan for test- Services provides numerousin-house
pass coverage and nondiscriminatiomng purposes), the requirements irseminars for financial institutions,
testing (known as a DB/DC plan), ancthis paragraph would not apply. ~ administration firms, and other pen-

the nondiscrimination testis runonthe _ . . sion service providers throughout the
basis of benefits (i.e., normal accrual ReView regulations and your  country, and also publishes a quar-
rates under the DB plan plus EBRs plan designs now terly newslette(ERISA Views) For

under the DC plan), additional condi- Now is the time to review the regu- more information about TRI Pension
tions would be imposed starting in thelations and determine how they will Services, visit its website —
2002 plan year. affect the plan designs of your clientsVWw.cybERISA.com.

(or your own plan, if you're also a p|anJ0hn P. Griffin, APM, J.D., LL.M., is

conditions? sponsor of a new comparability plan).2 principal with Global Benefit Advi-
tions: Assess whether contributions willsors, LLC in Englewood, Colorado.

The DB/DC plan would have 10 .04 14 increase for the NHCs (oHe has over 20 years experience in
meet a special gateway test, on an agome of the NHCs) in order to keepthe employee benefits area. His firm
locations basis, unless: the HCEs at present levels. For yougpecializes in qualified plan draft-
1. The DB/DC plan is “primarily de- currently effective new comparability ind, employee benefit seminars, and

fined benefit”,or plans, look to see what the lowest concompliance consulting. His firm,
2. the DC component and DB com-tribution rate has been for the NHCsalong with Sal Tripodi, drafted the

ponent of the aggregated DB/DCIf it is at least 5%, this regulation new mass submitter M&P plan. for
plan are broadly available if testedwould not change a thing (unless thé"DP Corp. (now affiliated with
separately. plan defines compensation differentSunGard Corbel).

What are the additional
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A Special
Thanks
for making the

2000 ASPA
Annual
Conference

a huge
success! 2000 asea

Sponsors ‘

Conference Cybercafe Breakfast
Aspen Publishers Lebenson Advanced Systems

Reception & Quiet Chat Room Reish & Luftman
Hartford Life Insurance Company Beverage Break

Capitol Steps Performance FDP Corporation

Brucker, Morra, & Hiltunen, Nationwide Financial
APC/ERISADOCS, INC. SunGard Corbel

McKay Hochman/Newkirk Product& eneral

ABC Reception
Lorraine Dorsa & Associates

Aetna Financial Services

Binder Oxford Life Insurance Company
Professional Practice Insurance Terminal Funding Company
Brokers, Inc.
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DATAIR Employee Benefit Systems

Speakers

Scott C. Albert

William N. Anspach, Jr.
Robert J. Architect
Jane E. Armstrong
Harold Ashner

Bruce L. Ashton
Pamela Baker

Kyle Brown

Alex M. Brucker
Edward E. Burrows
Michael E. Callahan
Louis Campagna
John Canary

Mabel Lum Capolongo
Rowland Cross
Lawrence Deutsch
Stephen L. Dobrow
Kevin J. Donovan
llene H. Ferenczy
Ingrid J. Fils

Thomas J. Finnegan
Ruth F. Frew

Carol D. Gold

Brian H. Graff

Joseph Grant

Cynthia A. Groszkiewicz
Joan A. Gucciardi

Ken Hartwell

Joseph Hessenthaler
Scott E. Hiltunen
Lanning R. Hochhauser
Craig P. Hoffman
James E. Holland
Curtis E. Huntington
R. Bradford Huss

Eric J. Klieber

Lee M. Kliebert

Leslie Kramerich
Barry S. Kublin

Adrien R. LaBombarde
Nancy D. Lapera
Theresa Lensander
Gary S. Lesser



Norman Levinrad
Paula F. Manweiler
James R. McDaniel
Patrick W. McDonough
Kevin R. Miller
Scott D. Miller
Herbert H. Moorin
Cheryl L. Morgan
Linda R. Morra
Richard A. Nelson
Gwen S. O’'Connell
Jane L. Osa

Ralph Paladino
John P. Parks
Martin Pippins
Michael L. Pisula
Cheryl Press
Michael B. Preston
J. Michael Pruett
Fred Reish
Stephen H. Rosen
Alan |. Scheer
Carol R. Sears
Carl Shalit

Paul T. Shultz
Stuart Sirkin

Roger C. Siske
Carol J. Skinner
Benjamin F. Spater
Lawrence C. Starr
Donald C. Stone
David M. Strauss
William F. Sweetnam
George J. Taylor
William F. Taylor
Paulette Tino

Sal L. Tripodi

John L. Utz

Carl F. Walston

S. Derrin Watson
Janice M. Wegesin
T. Michael Whitney
Richard J. Wickersham
Brigen Winters
Carol Zimmerman

Exhibitors

AccuDraft Acc u[}rﬂﬁ = IR
Actuarial Systems P a ¥ Vil b iy
Corporation
Aetna Financial Services FfFtna Muanulifi: Financial
e - .
Alliance Benefit Group . MetLife
American Funds Group H{qués:'! | mPower
ARIS Corporation of ~ American ¥
America Gy ‘TEEHH
Aspen Publishers ARIS el
Blaze SSI Corp & 1o EWKIK
BNA, InC. — madie S P=W
Cal-Surance Associates & ' o :*“
8/ F
Cascade az (41 simance FRAE |
Technologies, Inc.
e e
CCH Incorporated & a—
Charles D. Spencer & Pers e cin
Associates, Inc. @ BFFFC
CyberData, Inc. .= ]')[‘:1[:}
DATAIR Employee i _
Benefit Systems /. TPR |+ e
I e Karvires
Dietrich & 3 JOOT AL SCUDDERKEMPER

Associates, Inc. i

EYMgroup m ;'Il:-:"-.-li'l-, TRLET

FDP Corporation By o, AMShars Benofiis e
Fidelity Investments CORBEL
Institutional F-D3-F ey
Brokerage Group - {..a—-
TeamVest
Hartford Life Insuranceﬁﬂm _
Company ) "I:t.l.l".ll."«..'n.l
INTAC Actuarial = === Trasadeent e 0 sivii
Services, Inc.
_ TMART | ot Thusthlark
International ——
Foundation of Employee===== === i l-P
Benefit Plans (IFEBP)
InvestLink Technologies  friesi Link Wirilich

Lebenson Advanced
Systems

Lynchval Systems
Worldwide, Inc.

Manulife Financial
MetLife
mPower Advisors, LLC

National Institute of
Pension Administrators

National Partners Group
Newkirk

P & W Software
Peak 1 Resources
PenChecks, Inc.
Pensiononline.com
PFPC, Inc.

Professional Practice
Insurance Brokers, Inc.

Qualified Annuity
Services, Inc.

Scudder Kemper
Retirement Services

Security Trust Company
Sharp Benefits Inc.
SunGard Corbel Inc.
TeamVest, Inc.
Terminal Funding Co.
Travelers Life & Annuity
TrustMark

Universal Pensions, Inc.

Winklevoss Technologie
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|

Scott D. Miller, FSPA,
rl CPC, and Carol R.
Sears, FSPA, CPC, take
a breather from their
rO I ' I -t e ASPA volunteer work
(Scott is ASPA’s trea-
surer and Carol is an
ASPA past president)
and enjoy the opening

general session.

/ASPAY

iy
2000 7 ASPA
ANNUAL CONFERENCE

Nancy D. Lapera,
the Conferences’
ers, had a copy of h
signed by Helen T
former White House
spondent for Unitec
International. Ms. T
spoke at one of tl
cheons.

2000 ASPA
Annual
Conference

llene H. Ferenczy, CPC, up-
dates Conference attendees
on 401(k) Plans in Mergers
and Acquisitions.

< T VMMM

—_—

r

ASPA’s Conference attendees pack
the room to learn from informative

Howard J. Johnson, MSPA, presents .
and often entertaining speakers.

Leslie S. Shapiro, J.D. the prestigious
Eidson Award. Mr. Shapiro received
the award in recognition of his tire-
less efforts toward gaining ASPA
credibility among actuarial organiza-
tions in the United States.

Annual Conference
Chair, Beverly B.
Haslauer, CPC,
QPA, watches the
Capitol Steps per-
form. John P. Parks,
MSPA, 2000 ASPA

Brian H. Graff, Esq.,
CPA, ASPA’'s Execu-
tive Director, updates

all photos President, and his
©2000 wife, Iris, also enjoy the attendees on the
Bill Petros the show. latest news from Capi-

tol Hill.
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one of
speak-
or book

nomas,
> corre-
| Press
homas
e lun-

seneral Conference
>hair, Stephen L.
)obrow, CPC, QPA,
is wife, Donna, the
anda*, and Terri
Veatherby, QPA, en-
)y some camarade-
e at the Gala.

Craig P. Hoffman, APM,
ASPA’s President-Elect, is a
frequent and respected
speaker at ASPA’s confer-
ences.

Exhibitors demon-
strate the latest
tools to help at-
tendees stream-
line their busi-
nesses.

Special Gala entertainment was

provided by the Drifters.

Cheryl L. Morgan, CPC,

receives the

Educator’'s Award from
Education & Examination
Committee Chair, Gwen S.
O’Connell, CPC, QPA.
Cheryl was recognized for
her 19 years of continued
involvement with ASPA’s

education program.

Ken Morton, one of ASPA’s meetings
coordinators, takes note of the Gala’s
date — Halloween, and shows up in cos-
tume. Or is that how Ken always
dresses at ASPA?

Steering Committee.

Lou Campagna, Mabel
Lum Capolongo, Scott
Albert, QPA, and Joe
Canary represent the
Department of Labor
and respond to ques-
tions submitted by Con-
ference attendees.

John P. Parks, MSPA, ASPA’s 2000
President, and George J. Taylor,
MSPA, ASPA’s 2001 President, re-
view the Conference brochure and
decide which session to attend.

* The Panda was identified as Larry Starr, CPC, Co-chair of ASPA’s Po-
litical Action Committee and member of ASPA’s Government Affairs
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C 3 both the IRS’ and our members’ per-
ONTINUED FROM PAGE spectives. For example, the special
committee will be looking at different

Internal Revenue Service levels of review, something akin to the

. . . . .. current 401(a)(4) methodology. And
(4) developing the methodology forthere being an age-dlscrlmlnatlonwe would expect to look at ways to

examining the largest employersproblem. reduce the workload for both the IRS
(which is not the same as auditing the We pointed out that, in the FDL ;4 the private sector, including the
plans of the largest employers or theeview process, ASPA's members ar‘?olling filing of plan documents by, for
largest plans). o getting confllctlng or extr_ane_ous re'example, EIN numbers.

The IRS also indicated that theyquests from reviewers in different  \yx 2150 learned that the Cincinnati
were looking at the issue of “orphanparts of the country. We stressed thgg .o is working on website develop-
plans,” that is, plans where there isneed for uniformity and pointed out ;o t 1 assist plan sponsors and ser-
no longer a sponsor (because ofhe cost burden of those conflictingvice providers in the filing process and
bankruptcy, death, or business disscand unwarranted requests. The IRy
lution), but assets continue to be heldesponded that they are currently re-
in trust. They are working with the vising the Form 5300 series, whichEPCRS
DOL to determine how to deal with should be out early next year, in an The IRS is in the process of work-
these types of plans, from both aeffort to eliminate some of the dif- ing on a new structure for the reme-
qualification standpoint — so as notferences in requests. They are cordial programs, to combine the
to adversely affect participants withcerned about differences, and theyoluntary, IRS-supervised programs
benefits still in the trust — and a fidu-make every effort to reduce or elimi-(VCR, SVP and Walk-in CAP) into a
ciary standpoint. If appropriate, nate them. In fact, they are creatingingle program handled in the field
GAC will provide comments on this a new position, which is similar to offices. The IRS indicated that they
issue. an ombudsman, in Cincinnati, whereexpect the revised Revenue Procedure
“Cincinnati” 1ssues complaints about differing treatmentto be_out next year. We urged the.m to

We learned that the IRS is Iorocess(_:ould be made and resolved. consider ways to handle Iate_ f||_ed
: We also discussed the possibility500s under the new procedure, in light
ing new cash pala_nce plans for fa'of significant changes to the FDL of the fact that the Form 5500s are now
\é'orable determination letters (FD.L)'system. The IRS officials indicatedfiled with the DOL. In the past, the

owever, if the plan is a CONVETSION, ¢ they were open to any and allate filings have been handled by the

from a defined benefit plan to a Casr}deas; that they were at the beginningRevenue Agents and Walk-in CAP

balance plan, they continue to autoy,y, process of re-examining thecoordinators through Walk-in CAP.

matically refer the plan 0 WQSh'ng'system and had not come to any conAlso, we asked that the issue of resto-

ton, D'C." where the appllc_at|on will clusions about whether or howration payments for fiduciary breaches

Esnh;e]!(: hlg iggmggzlpi)::udégg Elsgélféhanges might be made. Howeverbe included in EPCRS, along with a
) they are looking for ways to stream-formal “group VCR” program and a

fined benefit plans are receiving Yine the process and make it moreprogram for resolving excise tax issues

caveat regardl_ng cash balange COM:tficient, including re-examining (especially on prohibited transactions).
versions, just in case the reviewin

Yvhether the IRS should continue toThe ability to voluntarily “walk-in”

agent is not aware that the plan OIOCu"ssue favorable determination lettersprohibited transaction excise taxes —

ment is a conversion from a Olef'”eo(/\/e stated that there was a criticabt a reduced amount — would be sup-
benefit plan. __ need for FDLs, especially in theportive of the DOL's new Voluntary

_ Regarding the age-discriminations, . 1 1an market, and that shift- Fiduciary Correction program (VFC).
issue present in cash balance plans, t g the burden on to private sector We asked the IRS what their expe-
IRS and Treasury officials indicated

service providers to review andrience with APRSC had been. They
that they, the EEOC, and the DOL, AYive assErances on plans would bédicated that they have not been hav-
Jomjtly Worklng to rgsolve the_lss'ue. cost-prohibitive. We urged the IRSing their Revenue Agents gather data
Wh"e they did not give us any indica- to continue the FDL process. on APRSC corrections when they en-
tion of how or when the issues quld However, GAC is setting up a com-countered it, either in a plan that had
be resolved, it appears that there is g 1, analyze changes which coulgreviously corrected under APRSC

common desire to allow employers t

. Otge made to improve the system fron@nd was subsequently audited, orin a
adopt new cash balance plans withou

n a newsletter for the same purpose.
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plan where the IRS found the defecfor plans at the smaller end of theplan was a disqualifying defect —and
during the audit and permitted it to bescale. We urged the IRS to reviewstated several reasons for that con-
corrected under APRSC. We urgedhe Walk-in CAP fee structure. clusion. However, he also said that,
them to begin gathering that data S?:orm 5500 if a favorable determination letter is
that it could be used for educationa We discussed the need for gettin obtained, it would preserve the plan’s
programs and thereby improve thethe forms out earlier in the ea?r quualification.
guality of plan administration. : year. Finally, in conversations with IRS
We also urged the IRS to imple-Were advised that the 2000 plan yea fficials, we learned that they were

ment an appeals procedure withi Fg}[g;j?r?:lﬁo?izgosst:;jsz?]th\?v'enﬁmee ware that overfunded defined benefit
33 y ' 9€Bension plans, and their sponsors, were

EPCRS so that there would be hat the 2001 ol F 50 b
mechanism for resolving conflicts 6:0[ ﬁ q planyear o_rgln e'lsgoo eing purchased by third parties to
published as soon as possibie in oid the 50% tax on reversions under

over the proper application of :
APRSC and the proper determinatior?© that we could avoid the problems1RC 84980. The position of the IRS
official was that, where the purchase

of sanctions under Audit CAP. Weencountered this year.
emphasized the importance of conAdditional Comments lacked substantial economic and scriv-
sistency in all of the programs, espe- In addition to this liaison meeting ener substance, the IRS would tax the
cially in light of the fact that APRSC between the IRS and the Committeetransaction as a deemed reversion and
and Audit CAP will be handled in the there were other interesting IRS posiimpose the excise tax. A transaction
Examination Section of TE/GE andtions expressed at the Conference. Iwould lack economic substance where,
the voluntary programs will be the IRS Q&A session with Jim Hol- for example, there was not a sale of a
handled through the Rulings Sectionland and Dick Wickersham, two sen-viable, ongoing business, but instead
the value of the sale was the excess in

We urged the IRS to review the Walk-in the defined benefit plank
CAP fee structure.

C. Frederick Reish, APM, Esq., is a

The IRS indicated that in working on sitive insurance topics were discussed®Under of and partner with the Los
the new structure for EPCRS, theyThe first dealt with the incidental Angeles law firm Reish & Luftman.
are considering ways to promote codeath benefit rule and the so-called’® i @ former cochair of ASPA’s
ordinate and consistent treatment fotwo-year or seasoned money rule. Th&0vernmentAffairs Committee (GAC)
similar violations. question was whether, in a profit shar@nd is currently the chair of GAC's
Finally, we discussed the findingsing plan, the taxation to a participant-°"9 Range Planning Committee.
in a recently released study of thewas the term cost or the full premiumBruce L. Ashton, APM, Esq., a part-
IRS’ remedial programs for disquali- — if the plan used the seasoned monéye" With Reish & Luftman, is cochair
fying defects (EPCRS) by the GAO. exception to avoid the incidental deattff the Government Affairs Commit-
Among other things, in its report, thebenefit rule. The IRS stated that itd€€ @nd serves on ASPA’s Board of
GAO indicated that for the most re-position was that the full premium wasP'T€Ctors.
cent year in the report, the Audit CAPtaxable to the participant. The IRS
sanctions were only about 30%speaker went on to say that, if the full ASPA Seeks
higher than the Walk-in CAP com- premium was not taxed through to the Newsletter Consultant
pliance fees. While the GAO reportparticipant, then the plan continued to i yoy are interested in working
measured fees and sanctions on a pese subject to the incidental death ben- it The Pension Actuargs a
participant basis, it was consistenifit qualification requirement. _ technical advisor, identifying top-
with data that we had previously ob- - The second insurance issue in- icg securing authors, and editing
tained from the IRS which was Pre-volved irrevocable subtrusts within the final document, please contact
pared on a per-plan basis. Wehe retirement plan. These subtrusts jane Grimm, Administrative Di-
suggested that this reflected twaare established to hold the insurance yector, at the ASPA office (703)
things: first, it shows a more rea-policy in anticipation of avoiding €S- 516-9300 to receive a copy of the
soned approach to the setting of Autate taxes on the death of the partici- Request for Proposal (RFP). The
dit CAP sanctions; but, second, itpant. The IRS panelists took the yesnonses to the RFP are due
shows that the compliance fees irposition that the creation of an ire- \vednesday, February 28, 2001.
Walk-in CAP are too high, especially vocable subtrust within a qualified
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Department of Treasury

by Jeffrey C. Chang, APM

On November 1st, members ofe
ASPA's Government Affairs Com-
mittee met with Mark Iwry, Benefits
Tax Counsel — Treasury, and mem-
bers of his staff to share and discuss
employee benefit issues and priori-
ties for both the Treasury and ASPA.
Representatives of the IRS also at-
tended the meeting.

The meeting began with a discus-
sion of the recently published results,
of the IRS’s 401(k) audit project (re-
sults can be obtained at www.irs.gov).
Both ASPA and Treasury agreed that
the level of noncompliance indicated”
by the audit project (i.e., more than
44% of the 572 plans audited had some
detected compliance problem) was dis-
appointing and needed to be addressed.

A discussion followed during which

cussion of compliance problems and

ASPA’s representatives noted that
the average audit-CAP sanction in-
dicated by the recent GAO study of
EPCRS was only 30% higher than
the average walk-in CAP sanction.
ASPA requested that Treasury con-
sider a further lowering of the Walk-
in CAP sanctions as a way to en-
courage higher utilization of Walk-
in CAP.

The ASPA representatives renewed
ASPA's request for, and support of,*
a group VCR program.

Benefits Tax Counsel, Mark Iwry,
invited ASPA to provide his office
with written comments on ways
ASPA believes overall plan compli-
ance could be increased.

Next, the meeting moved to a dis-

A question as to why the proposed
rules require the use of section
415(c) compensation rather than
section 414(s) compensation. Trea-
sury officials explained that they

used the broader section 415(c) defi-
nition of compensation to prevent

plans from using a much narrower
compensation — one that would un-
dercut the protections of the mini-

mum allocation gateways. Further-
more, they indicated that this use of
section 415(c) compensation was
consistent with existing top-heavy

minimum allocation rules.

Confirmation that only partici-
pants who “benefited” under a
plan’s allocation formula were en-
titled to a gateway allocation.
Therefore, it would be acceptable
for a new comparability plan to
contain a “last day” requirement
for an allocation.a

a number of issues were raised: _ _
» ASPA and Treasury agreed there L'l;he overall confusion surrounding theJeffrey C. Chang, APM, is a share-

a need to better educate plan sponLise of employee leasing arranger,qer in the law firm of Chang,

sors regarding the importance o en_ts "’;'.“d profsésgonal e_l_r?lplog\'grpihuthenberg& Long Law Corpora-
complying with the qualification 9@n'zations ( S.)' © tion. Mr. Chang specializes in profit
plying q tat ded I gsp p
rules along with the importance of reprtlasen fi}ivej'f?m\ﬂ' € sevI(IeLa ?Xéharing and pension plans, as well as
making sure that certain levels of2MpIes o eh eulties sdmat UZ!' various deferred compensation and
compliance support and testing ard'©SS€S Were having in understan Irlgmployee benefits matters. He is the

being provided as part of theiranld co:\n/lplylllng W'tE the;sed CO;nfrlle}t(founderofthe Sacramento Employee
recordkeeping arrangement. trﬁeesse. isszegge?g rrllg\\/lvvz p?r?orityaotjfaeneﬁts Roundtable, has taught de-
Treasurv was asked by ASPA to cons: , B erred compensation and qualified

o Y his office and asked for ASPA in retirement plans courses in the Mas-
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sider the long-term compliance im'put.

plications of any changes to the cur-

rent determination letter processgjon of the recently issued propose
ASPA representatives indicated thaffegulations on new comparability
the current IRS determination Ietterp|ansl ASPASs representatives raise

process is an important and essery number of issues with respect to the
tial mechanism to assist sponsors anﬁroposed regulations, including:

advisors in making sure that plan
documents are in compliance.

ASPA and Treasury discussed the
desirability of obtaining additional
information regarding the inci-
dence of noncompliance within
401(k) plans, particularly taking
into account the type of service
provider involved.

A THE PENSION ACTUARY

The meeting closed with a discus-teéf] o(:)fl l(;? Xvav?/f(;gr::riz : :;Ol\r/lrggrer?gme_
(Ser of the executive committee of the
tate Bar's Taxation Section. Mr.
hang currently serves as the chair
f the IRS subcommittee of ASPA’s
Administration Relations Committee.
The possibility that the proposedrecently, he co-authored tiBaisi-
rules may unfairly burden certain nessOwner’s Retirement Plan Sur-
sponsors of defined benefit/definedyjyal Guide along with his partner,
contribution combinations in a man-Ken Ruthenberg, and the principals
ner that Treasury and the IRS mayf Foord, VVan Druggen & Ebersole
not have intended. The Treasuryrinancial Services. Mr. Chang re-
officials agreed to receive ASPAS cejved aB.A. in Economics from U.C.
comments on this issue and to Ioolgerke|ey in 1976, and a J.D. from
into the matter. U.C. Davis School of Law in 1979.
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and Valeri Stevens, Chair of the GAC
Department of Labor Reporting and Disclosure Sub-Com-
by R. Bradford Huss, APM mittee. Both Theresa and Valeri are
’ service providers who personally en-
Representatives of ASPA's Govern-addition, the DOL expects that the edured the problems of the 1999 Form
ment Affairs Committee met on Octo-filing option should be more widely 5500 filing process, and they were able
ber 31, 2000 with senior officials of available. to relay their firsthand experiences to
the Pension and Welfare Benefits Ad- The DOL hopes to provide the fi- the DOL officials.
ministration (PWBA) of the United nal version of the 2000 form to devel- ASPA stressed to the DOL that there
States Department of Labor. Attend-opers in November or shortly should be no penalties assessed for the
ees at the meeting from the DOL in-thereafter. At that time, the layout oflate filing of a Form 5500 where the
cluded Leslie Kramerich, Acting the Form 5500 and updated instrucplan administrator and its service pro-
Assistant Secretary of Labor for thetions will be posted on the DOL’s viders were unable to meet the Octo-
PWBA:; Alan Lebowitz, Deputy Assis- website. The posting, however, willber 16, 2000 extended deadline
tant Secretary for Program Operationghe for information purposes only andbecause of the very late issuance of the
lan Dingwall, Chief Accountant; and this version of the form will not avail- forms and the necessary software.
Virginia Smith, Director of Enforce- able for downloading and filing. The ASPA reiterated its prior request that
ment. The first topic of discussion wasDOL is making some adjustments inn0 penalties be assessed with respect
the difficulty experienced by many the instructions for the 2000 Formto any 1999 Form 5500 properly filed
practitioners in the Form 5500 filing 5500, based upon comments receiveldly December 31, 2000. The DOL of-
process this year in light of theand actual filing problems noted, withficials responded by saying that no
changeover to filing with the Depart- respect to the 1999 form. The DOL penalty will be assessed for late filing
ment of Labor. The DOL officials ex- at this point, needs input on the filingof a 1999 Form 5500 if an appropriate
pressed their sensitivity to theprocess with a goal toward improve-showing of reasonable cause for the
problems experienced during the curment rather than detailed comments ofgte filing is made. In general, the DOL
rent filing season and they noted thatrevision of the 2000 forms, as that proWill not respond immediately if a Form
although the initial 1999 forms were cess is already well underway. 5500 is filed late accompanied by a
out by February of 2000, the software ASPA representatives emphasizegtatement of reasonable cause for the
necessary for the new filing procesghe need to also issue the 2001 versioate filing. The DOL will review the
was not available until later. The DOL of Form 5500 as soon as possible. Theeasonable cause statement in due
officials indicated that they are trying DOL officials indicated their under- course and will, in all cases, make an
very hard to get the 2000 forms out astanding of the need to issue new formanalysis of the reasonable cause prior
soon as possible. There will be somguickly but stated that potential to sending out any letter assessing pen-
changes in the 2000 forms which arehanges in the law, with the pensiorlties for the late filing. The DOL also
required by changes in the law, but theeform legislation pending in Con- indicated that, if a satisfactory show-
DOL does not expect any majorgress, limit the DOL's ability to put the ing of reasonable cause has been made,
changes. Accordingly, DOL believes2001 form out as early as desired byhere generally will be no response by
there will be less preparation requiredpractitioners. the DOL to either the reasonable cause
letter or the late Form 5500. The DOL

recommends that plan sponsors and

There will be some changes in the 2000 practitioners file any currently overdue
forms [5500] which are required by Forms 5500 as soon as possible. The

DOL does not intend to make any fur-

Changes in the |aW, but the DOL doesn’t ther statements, beyond its prior an-
. nouncements, with respect to the late
expect any major changes. fling penalty issue.

The DOL officials reviewed with
by software developers for the nextfil-  The portion of the discussion with ASPA the actual results to date of the
ing cycle because the changes to thime DOL concerning the recent Form1999 filing season. At this point, DOL
form will not be extensive and the de-5500 filing difficulties was led by has received about 900,000 Forms
velopers are not starting from scratchTheresa Lensander, Chair of the GAG500. This amount, however, is about
as was the case for the 1999 forms. IAdministration Relations Committee, 300,000 forms less than the number
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usually received at this point in theachieve a balance between providingcompliance Program (DFVC), which
cycle, representing about one quartegreater security for the assets of smalbermits the filing of delinquent Form
of the filing population. For the 1999 plans and minimizing the additional 5500s without imposition of the entire
filing season, approximately 15,000 e-administrative burdens imposed by thestatutory penalty. ASPA stated its be-
filed forms were received. The me-new requirements for a small plan tdief that most failures to file a timely
chanics for electronic filing are still be eligible for waiver of the annual Form 5500 are due to inadvertent er-
being worked out and one problem hasudit requirement. ASPA stated itsror and that the current penalties un-
been a delay in the ability to issue PINsappreciation that many of the com-der the DFVC program, although
The DOL believes that this bottleneckments by ASPA GAC in response toreduced from the maximum possible
in the system has been resolved anthe DOL’s initial proposed regulations amount, are still too high to effectively
notes that a number of practitionersvere incorporated by the DOL into theencourage voluntary compliance to
were able to e-file the 1999 Form 550(inal set of regulations, including a pro-correct late filings. The letter deliv-
for their clients. vision for a delayed effective date forered by the ASPA representatives re-
On another subject, the ASPA repthe new requirements. guests that the penalties for submission
resentatives complimented the DOL on At the meeting, the GAC represen-of a late Form 5500 under DFVC be
the recently issued final Small Plantatives delivered to the DOL a com-significantly lower in order to increase
Asset Security regulations. ASPA be-ment letter calling for a revision of thethe correction of delinquent filings.
lieves that the DOL tried hard to DOL's Delinquent Filer Voluntary ASPA also requests that DFVC be re-
vised to include a procedure under

Chartered Financial Consultants which no penalties would be imposed
. . B . if a plan administrator were to make
Now Eligible for APM Designation an adequate showing of reasonable

The ASPA Board of Directors voted at their October 2000 meeting toause for the late filing. ASPA further
grant those individuals with the prerequisite three years of pension pra@qguests that the DOL coordinate the
tice experience, who have been awarded the designation of Chartef@BVC program with the Internal Rev-
Financial Consultant (ChFC) from the American College, eligibility toenue Service so thata DFVC filing also
become an Associated Professional Member (APM) of ASPA. resolves any potential imposition of

ASPA created the APM membership category several years ago to rdate filing penalties by the IRS. The
ognize those professionals who are involved in the employee benef¥OL officials indicated that the PWBA
field and have also achieved professional recognition in another fielthas recently been looking at a revision
ASPA's Board of Directors has deemed that the ChFC designation justif the DFVC program. The DOL
fies admittance into this same category. agrees with ASPA that a revision of

The following professionals are eligible for the APM designation ifthe DFVC program is appropriate and
they meet the additional requirement of three years of experience in pghat a new development with respect
sion-related matters: to DFVC could be anticipated shortly.

(1) attorneys currently admitted to the bar in any jurisdiction in the T"€ DOL is concerned about a lack of
United States, (2) accountants who have attained the CPA designad€terrence for late filing if the DFVC
tion, (3) enrolled agents who are enrolled to practice before the IRS Penalties were to be lowered too much.
(4) those who have been awarded the MSFS degree from the GradualB addition, the DOL indicated that its
School of Financial Sciences of the American College, Bryn Mawr, PFVC program will not be able to
Pennsylvania, (5) those who have been awarded the designation dffPact how the IRS administers its
Chartered Life Underwriter or Chartered Financial Consultant from Penalty program for late Forms 5500.
The American College, Bryn Mawr, Pennsylvania, and (6) other pro- 1€ ASPA representatives also dis-
fessional designations as follows: Member of the Academy of Actu- Cussed the DOL' recently issued Vol-
aries; Associate, Member, and Fellow of the Conference of Consulting!Nt&"y Fiduciary Correction program
Actuaries; Associate and Fellow of the Society of Actuaries; and Ac- (VFC), the concept for which was

credited Pension Administrator of the National Institute of Pension °riginated and first proposed to the
Administrators. DOL by ASPA GAC. After the sub-

E inf i i . desianated bershi i mission to the DOL of several detailed
or more information, or to receive a designated membership app 'Zﬁfoposals by GAC and several years

tion, contact ASPA's membership department at (703) 516-9300 or vi S discussion between the DOL and
U HAELD SIS B O ASPA, the initial version of VFC was
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issued in March of 2000. The DOL corrected under VFC and that a suction 404(c) regulation to recognize that
discussed its experience in the monthesessful VFC program will need to in- the offering of different life-style funds
since the release of the VFC programclude an ability to discuss violationscould meet the diverse offering require-
DOL has received a number of VFCand correction methodology with thement of the Section 404(c) rules.
applications from all over the country DOL on an anonymous basis. The DOL representatives discussed
but would not discuss the specific num- The meeting also included a discusthe next Saver Summit and asked for
ber. Many of the VFC applications sion of the status of legislative proposinput from ASPA on ways to make it
received so far concern the correctiorals to allow mutual fund companiesmore productive. ASPA agreed that it
of the late deposit of 401(k) salary de-and other providers of investments fomwould work with the DOL and other
ferrals. In addition to the receipt of plans to provide investment advice tassummit participants to identify areas
actual applications, the DOL is encourplan participants even in plans wheref consensus.
aged by the number of phone calls bethe investment providers’ own funds The meeting closed with a discus-
ing made to DOL regional offices were offered as participant-directedsion of the need to find additional ways
inquiring about the VFC program andchoices. Both the DOL and ASPA haveto educate both plan participants and
the possible eligibility of certain plans opposed such proposals because th@jan sponsors on the importance of
for the program. would weaken the prohibited transacERISAs requirements concerning dis-
The ASPA representatives notedion rules of ERISA that were designedclosures to participants. ASPA agreed
that GAC has filed detailed commentgo protect plan participants from self-that it would provide assistance to the
with the DOL on the initial version of dealing and would create potentiallyDOL in this area.a
VFC and has recommended a numbatifficult conflicts of interest on the part
of changes be made in the final verof the investment providers. While it
sion of the program. In particular,was acknowledged that such legislaR. Bradford Huss, APM, is a partnerin
ASPA stressed its belief that the DOLtive proposals are apparently dead fof'€ San Francisco, California law firm
should eliminate the current require-the current session of Congress, it wagf Trucker Huss which specializes in
ment under VFC that notice of a VFCagreed that the DOL and ASPA wouldERISA and employee benefits.  Mr.
application to the DOL be provided tocontinue to work together to monitor HUSS concentrates his practice onquali-
all plan participants. ASPA's GAC be- and review any new proposals of thidied pension and profit sharing plans,
lieves that the VFC program providessort. ERISA litigation, and IRS and DOL
adequate safeguards for plan partici- The ASPA representatives also disaudits of employee benefit plans. He
pants without the blanket requirementussed the increasing use of so-calle@erves on ASPA’s Board of Directors,
for notice to all plan participants in “life-style funds” within participant- IS & cochair of ASPA’s Government
every case. ASPA is concerned thatlirected plans. The DOL agreed thaf\ffairs Committee, is a past president
the notice requirement may discourthe use of such funds provides an imof the San Francisco Chapter of the
age eligible plan sponsors and fiduciaportant and helpful alternative to theVWestern Pension & Benefits Confer-
ries from utilizing VFC. The ASPA traditional menu of mutual funds or €nce, and is a member of the American
representatives also reiterated GAC'®ther investment options offered un-Bar Association, the Bar Association
comments that the VFC programder most ERISA Section 404(c) ar-Of San Francisco, and the Interna-
should provide for a waiver of exciserangements. ASPA suggested that théonal Foundation of Employee Ben-
taxes on prohibited transactionsDOL consider a clarification of its Sec- efit Plans.

Pension Benefit Guaranty Corporation  This calculation does not just affect
by Kurt F. Piper, MSPA the money that a sponsor owes the

PBGC,; it can also affect what the
Representatives of ASPA's Gov- The first item of discussion was other participants get under ERISA
ernment Affairs Committee met on cash balance plans. The PBGC ha4044.
October 31, 2000 with representabeen trying to cope with the termi- One specific calculation that is
tives of the Pension Benefit Guar-nation (and anticipated termination)problematic is the determination of
anty Corporation®BGC). Thiswas of underfunded cash balance planghe accrued benefit that is payable as
our semiannual conference to disAs part of the termination process,a qualified joint and survivor life an-
cuss a range of issues of importancé is necessary to estimate thenuity. In a cash balance plan, the ac-
to ASPA members. present value of benefit liabilities. tual value of the index (e.g., 30-year
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Treasury rates) determines the adanguage to spell out what happengnnuity values, since many industry
crued annuity benefit payable at norto a variable index upon plan ter-software programs do not do so.
mal retirement age from the currentmination and, perhaps, to removeSuch a program is actually in the
cash balance. Ongoing plans do nathe 411(d)(6) protection so as to fixworks and hopefully will be avail-
have a problem, as it is simple to dethe variable rate. The IRS couldable soon.

termine the actual index at the pointentice plans to use this approach if The fourth item of discussion was
in time that a benefit is actually paid.the IRS could ensure plans withthe PBGC-1 and Schedule A for
However, aterminating plan can onlysuch language a swifter determina2001. ASPA was hoping for an early
estimate the accrued annuity benefition letter process at plan terminatelease. The PBGC informed us that
since the actual value of the index cation. (Or, perhaps to give plansthey cannotissue the premium form
only be estimated. When a plan doewvithout such language a hardemackage until it is clear whether the
not have language in the documentime.) This does require IRS andprovisions in the tax bill will be en-
to adequately describe the procedur&reasury to be willing to allow ter- acted this year, since many of the
after plan termination, the burdenminating plans to deal with the is-provisions would go into effect in
falls on the Plan Administrator or, insues of 411(d)(6) protection, 2001. The PBGC is therefore work-
the case of a distress termination, thdefinitely determinable benefits, ing on two sets of instructions, one
PBGC to fix the accrued annuity ben-and back-loading concerns. Theset if the bill is enacted and another
efit. politics of this are not helpful at the if it is not.

One might think that since themoment. Ed Burrows also re- ASPA thanked the PBGC again
PBGC only has to pay deminimusminded the group that cash balancéor extending the filing date for form
lump sums (under $5,000) under glans that allow Participants toPBGC-1 until the Form 5500 due
distress termination, the problem iselect which index to use for theirdate. This helped Service Provid-
minimal. This issue is not so simplecash balance account are comingers tremendously with respect to
due to complications concerningThese plans will present specialmeeting the October 16, 2000 filing
how the PBGC regulations say toproblems. deadline. Interestingly the PBGC
pay deminimis lump sums. First, The second item of discussion in-did not believe that the delay in the
you apply the variable rate index tocluded proposals to foster definedrelease of the Form 5500 software
get a benefit at NRA; next, you usebenefit pension plans. The currentffected the timing of the filing of
PBGC lump sum assumptions to getax bill has a host of items, includ-the PBGC-1 forms for Calendar year
the prevent value. If the value is lessng the cap on the variable premiun2000.
than $5,000, then the PBGC can pajor small plans, paying interest on .

- : .. _Conclusion
a lump sum; if not, then the PBGCpremium overpayments, the missing The meeting with the PBGC was
can't. Note that this value will be participant program for defined con- 9 . .
different than the cash balance actribution plans and professional de-V&Y constructive. Itis encouraging
count balance. The PBGC mightfined benefit pension plans,to see the PBGC very ar_mousto pro-
have to change their regulations teextending the guaranty on substaante. the ?rowth %f defined berse_ﬂt
resolve this situation. tial owner benefits, the eventual?enshon plans ar? _prevgnt pr ltics

The determination of the esti- elimination of the OBRA ‘87 full rlom estro_ymglt elncentélve orem-
mated index in the calculation of thefunding limit, and the “topping off gc;yerz :)0 |mfp emen_t anl continue
accrued annuity benefit can alsarule” to allow Title IV plan spon- efined beneit pension plans.
have a large effect on benefit liabili- sors to deduct a contribution needed
ties, on th_e al_location of assets ato fully fund _benefit Iiabi_lities_. It i§ Kurt F. Piper, MSPA, is owner and
plan termination, and finally, on hoped that if the tax bill fails this ~iqf Actuary of Piper Pension &
amounts participants are allocatedear, these provisions would find o« Sharing in Los Angeles. Mr.
ur_lder ERISA 404_4. F_ur.th(_armore,thew way into a tax bill in early Piper serves on ASPA’s Board of
without any certainty, it is impos- 2001. _ _ Directors, is amember of the Ameri-
sible t_o give part|C|par_1ts a flrm_ldea The third item of discussion was ., , Academy of Actuaries, an asso-
qf their accr_ued annuity benefit un-to request more examples of how,,:a of the Society of Actuaries, a
til actual retirement. to calculate the amount to send tqQ o mper of ASPA, and an Enrolled

Ed Burrows suggested thati onghe PB_GC for missing part|C|pants.Actuary. He is a frequent speaker
way to manage the problem is toThere is a real need for a calcula-

. and currently serves as chair of
have the IRS require adequate Plator program to calculate the PBGCp g Regulations Committee.
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WELCOME NEW MEMBERS

Welcome and congratulations to ASPA’s new members and recent designees.

MSPA Susan Lynn Hajek David B. Shatto Jeff Forrestall Lori O’Connor
Michael A. Carlson Kimberly Massie Hatcher ~ James H. Speed Phillip French Connie Pinkston
Richard Allen Erickson Christy J. Heflin William J. Sutton Kemp H. Gaskill Patty H. Plumley
D. Carlton Garner Kathi L. lossa Lee Trucker Karen Goldberg James L. Potts
Eugene L. Joseph Michael T. Jones Robert S. Unger William Gundberg, Jr. Nancy S. Prakel
Jose Lorenzo Mercado Hans F. Kraabel Affiliate Carol Gunsett Louis G. Prange
Robert J. Rietz Paula F. Manweiler | John Ab K Juliet D. Hawksley David S. Pursifull
Seth Siegel Shirley D. McAllister Ne;rg?h\]l\cjl :Ad EYSEKETa charles Michael Hayden Terry A. Reynolds
Russell Spinner Geralyn L. McGinnity l\JN't .Anherson Karen L. Heinke Shelly S. Richardson
John Steinmann Robert E. Meyer, Jr. ar.ner nt ony Debra Hettler Ranette A. Rindal
) : Cynthia Lynne Billett . .
David A. Stocklas James H. Millson , Brenda High Douglas D. Ritter
Sharon F. Birnbaum
CPC Albert Ng ) bhi Charles E. Holm Dawn B. Rood
_ Kerry L. Oetting Ja_nlce Bo dle Melissa A. Holman Robert E. Rowe
Rlchard N. Carpenter Julie E. Reinhardt Terri A_‘ Brawders R. Rana Hosseini Clifford Shinski
Q!ng Chang John N. Sample LMaune :rown Michael L. Humber Janice E. Sims
anlel N. Fowler Wendy E. Strand arco Ir(cr)]wn Donald L. Hutchison Cynthia R. Skipworth
Brian K. Furgala Tommy M. Stringer o J?y:;run orst ) Jeanette M. Jarvis Connie Slimmon
Poorn.a M. Hegde Eric D. Swiggum Mic aeST omas Burmeister Penelope Kilpatrick Lori Stewart
Veror.nca Mz?meval Kim L. Szatkowski CTt Bytnarb i Mark B. Klein Alan B. Svedlow
Kellie L. Miller Luisa Tolusso I?\leviry (S:argp € | Ronald L. Loida Mark D. Swanson
Mary M. Parlato Miguel A. Vazquez vat gnC. asse Rita Long Joe Tripalin
Adrienne L. Rc_;bertson APM gt]o.nq aéfg,”o Donald Mackanos Kenneth Vigh
Kent H. Toriseva . i rls?:neCh. 2'a| Sharon A. McAuliffe Jon \Vogler
QKA Joy B. Baker wi fam L. LAishoim Kenneth F. McCabe Nana A. Waters
Janet L. Clough Michael W. Crum . C illard
Mary J. Akel Keith Dropkin R. David Danziger piana L. McCance wate Wilar
Emily Karst Appel P ’ h kkg Ronica C. McGovern Lisa J. Wills
Sh M. B Kur'F D. Hanson Sharon De er_ Kristi M. Molgaard  Angela R. Wojtaszek
aron M. bergeson David J. Kolhoff James DeRubertis h d . q
Allan D. Browns Robert Lon Karen Dononvan John Moody Dennis R. Woo
John W. Chavk g. . Luanne Moser Steve C. Yeager
ohn W. Chayka Robert H. Louis David R. Dorfman . .
Robert E. Clark o o ) Kimberly Mullis Gary L. Yerke
Patricia C. Marcomb Miriam L. Dudiak | i ichard .
Kelley S. Edwards Sharon McNish Jessica L. Earl carol A. Nel Richard Zgonina
Hollv R. F ) ) Pamela A. Newman Matthew F. Ziobrowski
olly R. Foster Jennifer Peltz Thomas F. Fenton George M. Newsham
Helene Grumbach Iris J. Roth C. Edward Fisher '

New ASPA Membership Benefit

All active members of ASPA can  This online publication is a re- and rulings concerning employee
now subscribe to the BNA online source for news reports, source docusenefit matters; and full text deci-
publication, Pension & Benefits ments, and expert analysis coveringions.

Daily, at a 30% discount. the following: IRS, Labor Depart- For more information or to sub-

Pension & Benefits Dailyinks ment, and Pension and Benefitscribe, contact BNA Customer Re-
directly from news reports to full Guaranty Corporation rules andlations at (800) 372-1033. Identify
source documents to help you findregulations; coverage of age disyourself as an ASPA member and
official answers and solutions evencrimination, multi-employer plans, provide the ASPA discount code:
faster. Subscribers will receive dailyexecutive compensation, health cosASPA901 You can also contact
e-mail highlights that link instantly containment, and collective bargain-ASPA's membership department at

to the full text of anyPension & Ben- ing; announcements, notices, letters(703) 516-9300.
efits Dailyarticle.
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Focus on THE PENSION ACTUARY

We Value Your Opinions ( _

e
A I|I |
by Chris Stroud, MSPA U f

s the year 2000 comes to a close, we would likect@anges taking place in our industry,

review our past year in print. Even more impofld this area is especially where we
- . . . need your help. As we begin plan-
tantly, we'd like tosolicit your suggestion®n how we can ying our newsletter calendar for

continue to enhance and improve the newsletter by askifgf, we'd like to know what issues

you tocomplete and fax back the enclosed survey € of mostinterest to you. We have
included a survey for you to fax back

Over the past year, we've updatedrinted (in .pdf format) from the to us, which will allow you to let us

the look of the newsletter, and we'vesame site. know what types of articles you'd
begun to include more graphics and One of the challenges we face tolike to see over the coming year.
photographs. You will continue to day withThe Pension Actuarg that I'd like to express my sincere

see progress in these areas over thietoday’s fast-pace electronic world,thanks torhe Pension Actuaryews-
coming year. The Calendar and th@eur members have many opportuniletter committee and to our contrib-
Bulletin Board are now permanentlyties to get the “latest update” on reguiuting authors. The volunteer time
located on the back page, making itations, pending legislation, etc.that these people have contributed
easy for you to find and refer to for Many of you already subscribe to theover the past year was vital to the
your scheduling needs. We took theASPA ASAP;swhich do a great job success of the newsletter. | would
opportunity in this special “millen- of keeping you abreast of current is-also like to thank the ASPA Staff for
nium” year to include some retro-sues. Due to the nature of our newstheir hard work and dedication over
spective articles, as we felt it wasletter and the time it takes to get itthe year to make each issue of the
important not just to look at where produced, printed, and mailed (usunewsletter come to reality.
we are today, but also to revisit howally by bulk mail, which often can  Let’s all work together to make
far we've come over the years. be slow), we are seldom able to in-next year's newsletter even bettar!
Early in the year, we added anclude time-sensitive topics. How-
Index on the ASPA website, ever, we do occasionally provide _
www.aspa.org which can be sorted additional details to aASPA ASAP Chris Stroud, MSPA, MAAA, EA, is
alphabetically by Article Title or by through a more expansive article € President of Stroud Consulting
Author's Name. To access the In-We've tried to slowly shift the focus S€rvices, Inc.in Miami, FL, providing

dex, select the of the newsletter to Consulting services to various compa-
“Members Only” the type of topics Nies including SunGard Corbel and
section and click on .. A5 . N that provide in- FDP Corporation. Ms. Stroud |sglso
The Pension Actu- — = 7707 depth discussion @ Principal of Benefits Consortium,
ary at the top of the on issues of inter- Which offers employee benefit educa-
Members Only est and industry tionservices, marketingand salesforce
page. The Index in- _' trends, including training, review of plan administra-
cludes articles from more practical ar- 10N operations, etc. for service pro-
January/February s ticles that help you Viders and financial institutions. Ms.

1997 to the present, run your business. Stroud currently serves on the Board
and the issues containing each ofVe will continue to expand the type Of Directors for ASPA and is the Edi-
these articles can be viewed and/oof topics we include to reflect the O 0f The Pension Actuary.
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PIX Digest

he Pension Information eXchange (P1X) is an onlineproach this whole issue “defen-
service for pension practitioners. ASPA has co-Sively”

sponsored the PIX Pension Forum for many years. For morg"s thread should be reviewed by
anyone offering advice to 401(k)

401(k) Deposits — How Bright a Participants then began a discuskdeposz'ng'
Line? sion about how, as a practical matThe late 415(e) and Post-
[Thread #90579] ter, a TPA firm can properly advise Retirement Medical Benefits
The new 5500 Schedules H and tlients of the “as soon as feasible” [Thread #90181]

ask specifically if the employer did requirements, and on an ongoing ba- Those of us who are old enough
not deposit deferrals on a timely basis, properly answer the 5500 quesmight remember the pre-1984 use of
sis, with a specific reference to thetion. It is well beyond the scope of post-retirement medical benefit ac-
plan asset regulations. These regule&engagement of most TPA firms tocounts in small-employer defined
tions specify the well-known “15th know their clients’ internal proce- penefit plans. These accounts were
business day” rule as well as the lesdures in a way that the TPA can makéunded by additional contributions to
well-known “as soon as administra-a judgement about whether or nothe plan, subject to an incidental test,
tively feasible” standard. deposits were made as soon as feand were intended to provide funds
This thread starts out with a usersible. Furthermore, many clients for-for post-retirement medical benefits.
asking how to complete this questiorget this requirement, instead focusingrhe code was amended to include
on Schedule H, as well as the comen the 15th business day standardhese contributions in the definition
panion question about the plan engagone user pointed out that even if thesf annual additions effective for plan
ing in any non-exempt transactionsTPA tries to communicate this to theyears beginning after March 31,
with a party-in-interest and the client, they are often contradicted by1984. This change effectively killed
“amount involved.” clients’ other advisors. the use of these accounts for small
Initially there was a significantdis- ~ The thread also discussed DOLemployers, as the defined benefit
cussion about whether the “amounenforcement activities in this area,plan fraction was usually 1.0, pre-
involved” is the entire amount of thewhere some extreme positions areluding any annual additions.
late deferral deposit, or just the interbeing taken by the regulators. One With the expiration of 415(e), this
est for the use of the late deposit foPIX user summed up the issue nicelyhread explores the use of post-re-
the time it was being improperly heldas follows: tirement medical account again.
by the employer. Compelling argu-  «| think we must identify the is-  This would increase plan contribu-
ments were made that it is just the in- g ;e relative to the more subjec- tions and provide for distribution of
terest, quoting from Section e test. Among other things it benefits as “accident and health cov-
2560.502i-1 of the DOL regulations: provides us with an opportunity €rage” by a employer plan to retir-
“(ii) Where the use of money or  to point out to clients that we do €es, which is not taxed as income to
other property is involved, the ~ NOT know their internal proce- the retiree. The thread also dis-
amount involved shall be the dures and can't really say what cusses whether or not such accounts
greater of the amount paid for ~ “as soon as feasible” is. But could be used to fund the purchase
such use or the fair marketvalue  since DOL thinks it CAN look ©f a qualified long-term care con-
of such use for the period for ~ and CAN say, and since appar- tract. Since Section 7702B(a)(3)
which the money or other prop-  ently DOL DOES look and Provides that qualified long-term
erty is used.” DOES say, the client should ap- Continued on page 24
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CONTINUED FROM

PAGE 23

PIX DigESt December 7

care contracts are tree_lted as an acefs o por 7
dent or health plan, this could work.

To read the entire thread, down-
load the file newprmb2.fsg.

December 6

What is the Minimum December 7
“Minimum Required
Distribution?”

[Thread #90040] December 7

This thread started with a question
from a user regarding an Individual
Retirement Account. The account
holder had died after age 70 1/2 anBecember 8
hgd _pre\_/lously been takln_g minimuny e 3
distributions based on a single life ex-
pectancy with recalculation. The
user asked what options the benefi-
ciary might have as to the continued
payout of the IRA. February 15
The initial responses pointed out
that since the life expectancy was beF-
ing recalculated, upon death the life
expectancy goes to zero, so the ac-
count would have to be fully distrib-

uted by the end of the following year.Apil 15 - May 30

Another user pointed out IRS Pri-
vate Letter rulings 199951053 andri 30-May 1
200018057. These rulings held that a
beneficiary could continue the distri- av 6.9
butions based on the beneficiary’s life
expectancy, assuming the beneficiaryuly 22-25
was properly designated for purpose
of the minimum distribution rules.
This ruling holds that since theQctober 28-31
code requires a “minimum” required
distribution to be made, and since this
minimum can be determined with the
joint life of a beneficiary, even if the
account owner is taking the accounfctoper 27-30
on a single-life basis, this does not
increase the statutory “minimum”
amount required. It just means that

ebruary 20-22

ct. 15 - Nov. 30

2000 Calendar of Events

C-1, C-3, C4 and A-4 exams
C-2(DC) exam

Atlanta ABC Meeting
Cross-testing Workshop: Where do we go from here?
Speaker: Cynthia Groszkiewicz, MSPA, QPA

Chicago ABC Meeting
Cross-Testing Under Proposed Regulations
Speaker: Ken Balinski, MSPA

Cleveland ABC Meeting
Internet Impact on the Industry
Speaker: John Consilio

C-2(DB) exam

Daily Valuation Exam submission deadline

2001 Calendar of Events

Cleveland ABC Meeting
Mergers, Acquisitions, and Spinoffs

Central, North, and South Florida ABC Meetings
125 Plans
Speaker: Robyn Morris

C-1, C-2(DC), and C-2(DB) exams

Great Lakes TEGE Conference
(formerly Midstates Benefits Conference), Chicago, IL

Business Leadership Conference, Naples, FL
ASPA Summer Conference, San Francisco, CA
C-1, C-2(DC), and C-2(DB) exams

Annual Conference, Washington, D.C.
2002 Calendar of Events

Annual Conference, Washington, D.C.

ASPA CE Credit

*

*

* %

20

20

the account owner was taking a dis* Exam candidates earn 20 hours of ASPA continuing education credit for

tribution greater than the minimum
required amount.

passing exams, 15 hours of credit for failing an exam with a score of 5 or
6, and no credit for failing with a score lower than 5.

To read the entire thread, down** The Daily Valuation exam earns 10 hours of ASPA continuing education

load mindist3.fsg.a
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credit for a passing grade.
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