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Employer/Employee
Obligations and
Rights for Our Military,
National Guard,
and Reserves
by Jeffery Mandell

In light of the anti-terrorism war, employers should be
aware of their legal obligations to employees who are

serving our country.  Employees serving in this effort also
should be aware of their rights.

The 30-Year
Treasury Bond
Dilemma
by Brian H. Graff, Esq.

As many of you have already
heard, in late October the US De-
partment of Treasury announced
that it would no longer be issuing
30-year Treasury bonds.  Unfortu-
nately, before making this an-
nouncement the Department of
Treasury failed to consult with its
own Office of Benefits Counsel
and did not anticipate the signifi-
cant impact the decision would
have on funding and benefit calcu-
lations for defined benefit plans.
Consequently, an unexpected re-
tirement policy crisis has devel-
oped that both Congress and
Treasury must address fairly soon.
The ultimate decisions that are
made will obviously have a dra-
matic effect on both small and large
defined benefit plans.

Given the present state of
the economy and the current

Congress and the President
passed the Uniformed Services Em-
ployment and Reemployment Rights
Act of 1994 (USERRA), enacted on
October 13, 1994, Title 38 US Code,
Chapter 43, Sections 4301-4333,
Public Law 103-353.  USERRA sig-
nificantly strengthens and expands
the employment and reemployment
rights of all uniformed service mem-
bers.  It provides, in general, that
employees who perform service
must be in the same position with
respect to employment and benefits
that they would have been in if they

had not left to perform military ser-
vice.

• When an employee returns from
service, the employer must offer
to such employee reemployment
at the position the employee would
have had if the employee had not
gone on military leave.

• During the military leave, the em-
ployer generally must treat the
employee as if he or she were on
a leave of absence.

• The employer also generally must
make up the retirement and other
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benefits the employee would have
received during the leave.

USERRA’s provisions apply re-
gardless of the number of employ-
ees employed by the employer and
all types of employers.  In these re-
spects, it is different from many other
employee protection laws, such as the
Family and Medical Leave Act and
COBRA (health continuation).
Some aspects of USERRA are dis-
cussed below.

Who Does USERRA Protect?
USERRA protects persons who

have been absent from employment
because of “service in the uniformed
services.”  “Service in the uniformed
services” means the performance of
duty on a voluntary or involuntary
basis, including:

• Active duty

• Active duty for training

• Initial active duty for training

• Inactive duty training

• Full-time National Guard duty

• Absence from work for an exami-
nation to determine a person’s fit-
ness for any of the above types of
duty, and

• Funeral honors duty performed by
National Guard or reserve mem-
bers.

The “uniformed services” that are
covered consist of the following:

• Army, Navy, Marine Corps, Air
Force, or Coast Guard

• Army Reserve, Naval Reserve,
Marine Corps Reserve, Air Force
Reserve, or Coast Guard Reserve

• Army National Guard or Air Na-
tional Guard

• Commissioned Corps of the Pub-
lic Health Service, and

• Any other category of persons
designated by the President in time
of war or emergency.

What Must Employees Do?
To be covered under USERRA,

the employee’s absence from the em-

ployer is limited to five years, with
certain important exceptions.

Employees can also lose their
rights to USERRA’s protections if
their service ends:

• With a dishonorable or bad con-
duct discharge

• On other than honorable conditions

• With dismissal as a commissioned
officer in certain situations, or

• As a commissioned officer dropped
from the rolls in certain situations.

Employees must give employers
advance notice of the impending
military leave in order to benefit from
USERRA’s provisions.  The advance
notification requirement is waived,
however, if military necessity pre-
vents the employee from being able
to give advance notice.  Notice to the
employer may be either written or
verbal.

With certain exceptions, the em-
ployee must return to employment
within a prescribed time frame after

Continued on page 6
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Continued on page 12

Participant Loans:
So, What’s Still
Bothering You?
by Ilene Ferenczy, CPC

Here we are, nearly 20 years after Congress enacted
Code Section 72(p), and we still find that participant

loans are one of the greatest challenges to effective and
efficient plan operations.  Why is that?  One main reason is that
the rules and regulations governing participants’ borrowings
from the plan continue to be out-of-sync with the realities of
qualified plan operations, causing the individuals responsible
for administering retirement plans to loathe participant loans
with all the strength in their technical hearts.  On the other
hand, 401(k) plans have become the 2,000 pound gorilla of
qualified plans, and they set the standard for the industry.  For
example, regardless of what administrators think, and not-
withstanding that it may not be in participants’ best financial
interests, 401(k) participants want to have access to their
deferrals in a non-taxable manner when they need the money.
The disconnect between what participants want and what
service providers want to provide continues to cause head-
aches throughout the industry.

The most recent IRS proposed
regulations address some outstand-
ing concerns and questions .  How-
ever, they do not solve all our
problems.  Let’s review what has
changed in recent months to help us
out.  Where actual solutions under
the current rules elude us, let’s pre-
tend that we are the ERISA Kings
(or Queens) and see if we can fash-
ion a positive alternative.

Parity Among Borrowing Rules
On a high note, thank you Con-

gress for finally enacting loan rule
parity among the different business

entities.  Under the Economic
Growth and Tax Relief Reconcili-
ation Act (EGTRRA) Section
612(a), owners of unincorporated
entities may now borrow on the
same terms as corporate owners.
Having loan rule parity is a particu-
lar relief from the problems that
arose when a C-corporation elected
S-status, thereby converting its
owners from shareholders to share-
holder-employees and their plan
loans into prohibited transactions.
The new EGTRRA provision is ef-
fective for years beginning after
December 31, 2001.

How Much Can the Participant
Borrow?  What About Now?

Under Code Section 72(p), a par-
ticipant may not borrow in excess of
fifty percent of his or her vested in-
terest in the plan, up to a maximum
of $50,000.  The $50,000 maximum
loan amount is reduced by the high-
est outstanding loan balance during
the prior twelve months.  [IRC
§72(p)(2)(A)].

The formula for determining the
maximum allowable loan seems
simple enough, but in today’s world
of daily valuation, it is unworkable
on a practical basis unless the
$50,000 maximum applies.  The
value of the participant’s account
portfolio may change significantly
between the time that the participant
finds out how much he or she can
borrow (and what the loan payment
is) and the time that the loan is ef-
fected by the fundholder.  The fluc-
tuating valuation problem may be
even worse when a participant is per-
mitted unlimited discretion in invest-
ment choices, rather than being
required to choose among mutual
fund options.  As a result, a permis-
sible loan on one day may exceed
permissible loan limits on the next.
It’s a moving target.

At the 2000 ASPA Annual Con-
ference, practitioners asked IRS
representatives if the maximum loan
was judged on the date the loan was
initiated or on the date the loan was
actually funded.  The IRS representa-
tives responded that it was the date of
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Washington Update

New Year – New Look – New Name
The ASPA Journal

Watch for it in January 2002!
see page 19 for details

circumstances requiring increased
government spending, a number of
economic analysts are suggesting that
Treasury may need to reconsider its
decision in the near future.  Never-
theless, Congress and Treasury will
need to deal with this issue assum-
ing that Treasury’s position will not
change.

What Happens Before
Congress Acts?

Although Congress is considering
a short-term “fix” to this problem, as
of this writing it appears likely that
it will take until 2002 to sort through
this issue.  In the meantime, senior
Treasury and IRS officials have in-
formally indicated that they will be
able to continue to issue a “30-year
Treasury bond rate” for at least the
next 12-24 months, based on Federal
Reserve statistics and yields on ex-
isting bonds.  However, this “rate”
will likely be somewhat lower than
the rate would have been if 30-year
Treasury bonds were still being is-
sued.  As a result, funding and ben-
efit obligations for many defined
benefit plans will be higher, and in
some cases much higher, than ex-
pected for the next few years.

What is the Impact of the
Announcement?

The discontinuance of 30-year
Treasury bonds will have a substan-
tial and immediate impact on defined
benefit plans.  In general, the 30-year
Treasury bond rate is used for four
purposes with respect to defined ben-
efit plans.  First, it is used in calcu-
lating current liability for purposes
of the deficit reduction contribution.
The deficit reduction contribution
may require an increased funding
obligation for certain defined benefit
plans that are not as adequately

funded.  Although plans may use up
to 105 percent of a 4-year weighted
average of 30-year Treasury bond
rates for this purpose, a reduction in
the current rate can have an enormous
impact on funding obligations, par-
ticularly for larger plan sponsors.

For plans that offer a lump sum
distribution option, the 30-year Trea-
sury bond rate is also used for calcu-
lating the amount of the lump sum
under Section 417(e).  A reduction
in the current rate will naturally in-
crease the amount of any lump sum
distribution.  For many plan sponsors,
particularly smaller plan sponsors,
these increased lump sum payments
can put significant pressure on the
funded status of the plan.  Many re-
tirement policymakers have been
concerned for some time that using
of 30-year Treasury bond rates has
resulted in artificially subsidized
lump sums potentially to the detri-
ment of participants who should
more appropriately elect an annuity
form of distribution.  Changes result-
ing from the Treasury announcement
will only exacerbate this problem.

The 30-year Treasury bond rate
is also used for calculating the de-
fined benefit plan limit under Sec-
tion 415(b) in the case of a lump sum
distribution.  Although a reduction
in the rate yields a higher limit,
which is often a favorable result for
the participant, this increase puts
added funding pressure on plans, es-
pecially smaller plans that suddenly

are required to make higher lump
sum payments than anticipated to
participants affected by the limit.

Finally, the 30-year Treasury bond
rate is also used to determine whether
a plan is required to pay a variable-
rate PBGC premium.  Using this rate,
plans that are determined to be
underfunded for PBGC premium
purposes are required to pay an ad-
ditional variable rate premium on top
of a flat-rate per-participant pre-
mium.  Thus, a lower rate can have
the double effect of both increasing
funding obligations plus increasing
PBGC premiums.

Is There a Short-Term Solution?
Even before the Treasury an-

nouncement, larger plan sponsors
have been raising concerns about
depressed 30-year Treasury bond
rates and their impact on defined ben-
efit plans.  These plan sponsors have
been arguing that the decline in the
rate over the last few years has artifi-
cially increased current liability and,
accordingly, the funding obligation
for many plans.  Since the tragedy
on September 11, they have been lob-
bying for an interim solution until
Congress has time to completely con-
sider the issue.  Under this proposal,
the Moody’s AA Corporate Bond rate
would be used as a substitute for the
30-year Treasury bond rate, but only
for purposes of the deficit reduction
contribution and variable-rate PBGC
premiums.  The 30-year Treasury
bond rate would still be used for pur-
poses of calculating lump sums and
the Section 415(b) limit.  Under the
proposal, the change in the interest
rate benchmark would last for only
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two or three years until Congress de-
cides on a permanent replacement.

The larger employer community
argues that Moody’s AA Corporate
Bond rate is an appropriate interim
benchmark since it more accurately
reflects long-term rates of return for
pension funds, but still is a conser-
vative rate.  Further, the Securities
and Exchange Commission permits
Moody’s AA rate to be used for cal-
culating corporate pension obliga-
tions for accounting purposes.

ASPA supports this proposal, pro-
vided that the proposal terms are op-
tional, allowing plans to continue to
use the 30-year Treasury bond rate
for all purposes if desired.  Other-
wise, a mandatory change could cre-
ate funding problems for some
defined benefit plans that would be
funding using Moody AA rates, but
would still be paying lump sums at
30-year Treasury bond rates.  Fortu-
nately, the proposal has been changed
to reflect ASPA’s concerns.

Attempts are being made to add
this short-term solution onto the eco-
nomic stimulus package Congress is
currently considering.  Certainly, if
enacted, the proposal would free up
corporate capital to be used for other
purposes.  However, as noted earlier,
given all that Congress has on its
plate, it appears unlikely that Con-
gress will be able to deal with this
issue this year.

What are the Possible Long-Term
Solutions?

Assuming Congress does not
adopt an interim fix this year, they
will need to deal with this issue com-
prehensively next year in earnest.
Deciding on an appropriate bench-
mark will not be easy.  Members of
Congress may be uncomfortable us-
ing a benchmark that is not govern-
ment issued.  Further, participant
rights groups will, no doubt, argue
that a rate such as the Moody’s rate
is too high and will leave plans inad-

equately funded.  Roughly estimat-
ing, Moody’s AA rate right now is
about 200 basis points higher than the
30-year Treasury bond rate.  Further
complicating matters, it is expected
that the Society of Actuaries will is-
sue a study that suggests that annu-
ity rates be used as the benchmark.

The interest rate used for pur-
poses of the deficit reduction con-
tribution and the variable-rate PBGC
premium is only part of the problem.
Ultimately, there must be a link be-
tween that rate and the rate used for
calculating lump sum distributions.
Perhaps Congress may consider per-
mitting a range of rates to prevent ar-
tificially subsidizing lump sums.
Further, with the growth of cash bal-
ance plans, Congress needs to ad-
dress the “whipsaw” problem that
results from requiring that lump sums
be calculated using an interest rate
different from the rate for crediting
interest under the cash balance plan.

Finally, funding uncertainties re-
sulting from the impact of fluctuat-
ing interest rates on the Section
415(b) lump sum limit need to be ad-
dressed.  Ideally, we should return to
a fixed rate for this purpose, as it was
prior to the 1994 Retirement Protec-
tion Act.  In this way, smaller plans
can avoid significant funding dispari-
ties due to short-term changes in in-
terest rates and instead fund to a
certain benefit.

As this debate begins, one thing
is certain.  ASPA’s Government Af-
fairs Committee will continue to be
very actively involved protecting the
interests of ASPA’s members and
ensuring that defined benefit plans
continue to be a viable retirement
plan option. ▲

Brian H. Graff, Esq., is Executive
Director of ASPA.  Before joining
ASPA, Brian was legislation counsel
to the US Congress Joint Committee
on Taxation.

ASPA ASAP Now
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No Subscription Charge!
ASPA’s exceptional news service,
the ASPA ASAP,  is now free for
members who choose e-mail deliv-
ery.  For ASPA members who pre-
fer to receive ASAPs via fax, a 2002
subscription is $70.  Members can
sign up for the ASAP fax service
on their 2002 dues renewal form.

The ASPA ASAP  offers late-
breaking news about ASPA re-
sponses to government activities,
current interest rates, laws and regu-
lations, and proposed legislation.
For more information or to sub-
scribe, contact ASPA’s Membership
Department at (703) 516-9300.
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to January!

January 31 - February 1, 2002
Hilton Universal City & Towers

Universal City, CA

Attend the 2002 Los Angeles
Benefits Conference and learn the
latest on EGTRRA guidance from
top government speakers and ex-
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vate sector.

Conference Highlights:
• Information concerning ben-

efits regulation, litigation, en-
forcement, and compliance

• Opportunities to interact with
government speakers

• Concurrent sessions
• Continuing education credits
• Exhibits

The early registration rate is $550
if you register before January 11.

For more information on the
LABC, or to register online,
visit us at www.aspa.org.  Con-
tact ASPA’s Meetings Depart-
ment at (703) 516-9300 or
meetings@aspa.org.
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Employer/Employee Obligations
the employee’s military service ends
in order to gain USERRA’s benefits.
If the military service is 1 to 30 days,
the person must report to his or her
employer by the beginning of the first
regularly scheduled workday that
would fall eight hours after the end
of the last calendar day of service.
If the military service is 31 to 180
days, the employee must apply for
reemployment no later than 14 days
after completion of a person’s ser-
vice.  If the military service is 181 or
more days, an application for reem-
ployment must be submitted no later
than 90 days after completion of the
person’s military service.

What Leave Policies Apply?
For an employee using military

leave, an employer must apply its
most favorable leave-of-absence
policies applicable to non-military
leaves.  For example, if employees
on educational or training leaves of
absences are entitled to maintain ben-
efits during the leave, but are not al-
lowed to do so on an unpaid leave of
absence for personal reasons, the
employer must allow an employee on
military leave to maintain benefits.

Employees on military leave are
entitled to use accrued vacation,
annual, or other leave with pay to
apply to the military leave.  The em-
ployer is required to honor such a
request.  However, the employer may
not force employees on military leave
to use paid vacation leave.

To What Position Is the
Reemployed Employee Entitled?

Employees who return to the em-
ployer after the military leave gener-
ally must be promptly reemployed in
the job the person would have held
had the person remained continuously
employed, so long as the person is

qualified for the job or can become
qualified after reasonable efforts by
the employer to qualify the person.  If
the person is not qualified to perform
the duties of the position the person
would have had after reasonable ef-
forts have been undertaken by the em-
ployer to qualify the person, the
employee must be reemployed in the
position that the person was employed
when the employee left for service.

USERRA incorporates and re-
flects the escalator principle that has
been a key concept in federal veter-
ans’ reemployment legislation.  The
escalator principle generally requires
that each returning service member
step back onto the seniority escala-
tor at the point the person would have
occupied if the person had remained
continuously employed.

Reemployment of a person is ex-
cused if an employer’s circumstances
have changed so much that the re-
employment of the person would be
impossible or unreasonable.  A re-
duction-in-force that would have in-
cluded the person is an example of
an acceptable reason.

Employers also are excused from
making an effort to qualify or accom-
modate returning service members
with service-connected disabilities
when doing so would cause “undue
hardship” for the employer.

What Retirement Benefits Does
the Returning Veteran Receive?

If a serviceman or woman returns
to his or her job on a timely basis
under USERRA and if the employer
has a retirement plan [such as a
401(k) or pension plan], there are nu-
merous benefits:

• The military leave of absence is
not treated as a “break in service.”

• Vesting and eligibility service

credit must be given for the period
of absence.

• The employee must be provided an
allocation of any employer profit
sharing, pension, or other amounts
(but not including earnings or al-
locations of forfeitures) that were
contributed during the employee’s
absence.

The amount that would have been
allocated for the employee if he
or she had not been absent must
be provided.

The compensation that is used
(presuming compensation is used
in the plan benefit or allocation
formula) is the compensation that
the employee would have earned
if he or she were actively em-
ployed.  If that cannot be deter-
mined, the plan must use the
average rate of the employee’s
pay for the 12 months before the
employee left for uniformed ser-
vice.

• The employee must be allowed to
make up pre-tax deferrals or after-
tax employee contributions that he
or she could have made. The em-
ployee must also be credited with
any related employer matching con-
tribution.  He or she has up to three
times the period of leave, to a maxi-
mum of five years after his or her
return, to make up the contributions.

• For defined benefit plans, benefit
accruals must be provided as if
there were no absence.

What Health Benefits Does the
Serviceman or Woman Receive?

If an employee goes on military
leave, he or she must have the right
to continue health care benefits.  This
right to coverage during military
leave is similar to COBRA, but
technically is not the same thing as
COBRA.  As an example of the dif-
ference between USERRA and CO-
BRA, under USERRA there are no
multiple “qualifying events” that could
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entitle an employee on military leave
to coverage beyond an 18-month period.

The employee (and his or her depen-
dents) has the right to 18 months of cov-
erage from the day he or she goes on
military leave or, if less, for a period that
ends the day after the date the person fails
to apply or return to a position of em-
ployment, as required under USERRA,
when the military service ends.

If a military leave is under 31 days,
the employee on leave must return to
work at the beginning of the next pay
period in order to be reinstated to em-
ployment.  Under that circumstance,
most employers may not be likely to
regard the employee as having termi-
nated employment.  Under some health
plans, health plan coverage in such cir-
cumstances likely would not have ter-
minated.

The 18-month period may be cut off
if the employee informs the employer
that he or she does not intend to return
to work after the leave.

The employer may charge the em-
ployee for the health coverage.  The

method of charging the employee on
military leave is similar to that under
COBRA.  If the military leave is un-
der 31 days, the employee may be
required to pay only the employee’s
usual share for such coverage.  For
coverage that extends beyond the 30
days, the employer may charge up to
102% of the full premium for the
elected coverage.

The employee must be entitled to
recommence coverage upon return to
work without regard to any waiting
periods or exclusions.  This require-
ment applies even if the employee did

not elect continuation of coverage
during the leave.  This rule also ap-
plies to any beneficiary who is cov-
ered as the employee’s dependent.
However, this rule does not apply
with respect to an illness or injury
that the Secretary of Veterans Affairs
determines to be service-related. ▲

Editor’s Note:  The author has made
available a detailed summary of
issues related to USERRA.  Login
at https://router.aspa.org and
you can find the summary under
Members Only>Newsletter.

Jeffery Mandell is an attorney, founder, and president of The ERISA Law
Group, PA.  Since 1982, he has concentrated his practice solely in retirement
plans, welfare plans, and other ERISA and deferred compensation matters.
Jeffery is a nationally recognized practitioner, speaker, and author on ERISA
topics, and has been voted by his peers to be listed in the Best Lawyers in
America since 1995.  He is an Adjunct Professor at the University of Idaho
College of Law (and formerly was an Adjunct Professor at the University of
Wisconsin Law School).  Panel Publishers published his textbook regarding
ERISA plan administrative and legal matters in 1998.  Jeffery is the founder
of Employee Benefit Publications and Seminars.

ASPA Business Leadership Conference

Hyatt Lake Tahoe, Incline Village, Nevada
Saturday through Tuesday
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Attend to Rediscover:
• Your “Partner” and Future Partners
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• Your Industry
• Your Peers
• Your Friends

Networking
General Sessions – Keynote Speakers

Break-Out Business Technique Sessions

Coming soon to your e-mail inbox:
• Break-out session survey
• Early and discounted enrollment for

owners and key managers
• Updates – check www.aspa.org*

* Note:  Be sure to update your e-mail
address for future notices.

NEW MEMBER BENEFIT!

ASPA is pleased to announce a new discount pro-
gram on Technical Answer Group, Inc. (TAG) ser-
vices.  All ASPA members can now subscribe to TAG
at a discount.

TAG subscribers have access to the proprietary TAG
database of questions and answers, over 19,000
documents from which to research, and the ability
to ask the TAG experts technical retirement plan
questions.  The expertise of the TAG staff, coupled
with the TAG subscribers website, means time is
saved by not having to research hard copy or surf
the internet for questionable explanations.

For more information and to sign up for a 30 day trial
subscription (just $25), go to: www.TAGdata.com
and select “Trial Subscription.”  If you’re ready to
subscribe, select “Get the Subscription” and use the
ASPA discount code 200201 to receive the special
ASPA member pricing.
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Jane E. Armstrong
Harold J. Ashner
Bruce L. Ashton, Esq., APM
David Rhett Baker
Kenneth A. Balinski, MSPA
Kristin Bergstrom
Raymond D. Berry
Rajean M. Bosier, CPC, QPA, QKA
Alex M. Brucker, Esq., APM
Edward E. Burrows, MSPA
Louis Campagna, Esq.
Amy L. Cavanaugh, CPC, QPA, QKA
Ann L. Combs
Renee J. Conner, QPA
Susan Daley

Lawrence Deutsch, MSPA
Karen F. Dixon, CPC, QPA
Stephen L. Dobrow, CPC,

 QPA, QKA
Lorraine Dorsa, MSPA
Ilene H. Ferenczy, CPC
Michael J. Finch, CPC
Thomas J. Finnegan, MSPA,

CPC, QPA
Ruth F. Frew, FSPA, CPC
Vincent Giordano
Carol D. Gold, Esq.
Brian H. Graff, Esq.
Joseph Grant
Cathy M. Green, CPC, QPA
Ronald Gross, MSPA
Cynthia A. Groszkiewicz,

MSPA, QPA

Co
m

m
it

te
e

President’s Reception
Sponsor
Aspen Publishers

Gala Reception Sponsor
Hartford Life Insurance

Cybercafe Sponsor
ING Aetna Financial Services

Monday Lunch Sponsor
Cal-Surance Associates, Inc.

Binder Sponsor
Lebenson Advanced Systems

Monday Breakfast Sponsor
Nationwide Financial

Tuesday Breakfast Sponsor
Principal Life Insurance

Company

GOLD LEVEL

SILVER LEVEL

BRONZE LEVEL

Sp
on

so
rs ADDITIONAL SPONSORS

Annual Conference ASAP
Sponsor
Arnerich Massena & Associates, Inc.
Datair Employee Benefit Systems
SunGard Corbel

Badge Lanyard Sponsor
Qualified Annuity Services

Conference Sign Sponsor
Professional Practice Insurance

Brokers, Inc.

Totebag Sponsors
Cal-Surance Associates, Inc.
ING Aetna Financial Services
Penchecks, Inc.

ABC Reception Sponsor
Lorraine Dorsa & Associates, Inc.

A Special Thanks
for Making the 2001 Annual
Conference a Huge Success!

Stephen L. Dobrow,
CPC, QPA, QKA

Lorraine Dorsa, MSPA

Patricia Hargrove,
CPC, QPA

Beverly B. Haslauer,
CPC, QPA

Jane L. Osa, MSPA

Maureen M. Thomas,
Esq., APM
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Larry Grudzien
Joan A. Gucciardi, MSPA, CPC
Stuart Hack, APM
Elizabeth T. Hallam, CPC
Martin M. Heming, Esq., APM
Joseph Hessenthaler
Scott E. Hiltunen, CPC
Richard A. Hochman, APM
Craig P. Hoffman, APM
James E. Holland
Curtis E. Huntington, APM
R. Bradford Huss, Esq., APM
William G. Karbon, MSPA, CPC, QPA
Rebecca C. Kester, CPC
Charles J. Klose, FSPA, CPC
Barry S. Kublin
Gary S. Lesser
Norman Levinrad, FSPA, CPC

Barry Max Levy
Kevin G. Long
Tonya Bowman Manning
Cheryl L. Morgan, CPC
Linda R. Morra
Richard A. Nelson, APM
Gwen S. O’Connell, CPC, QPA
Howard M. Phillips, MSPA
Kurt Piper, MSPA
Martin Pippins
Michael L. Pisula, MSPA
Thomas E. Poje, QPA, QKA
Michael B. Preston, MSPA
Fred Reish, Esq., APM
Robert M. Richter, APM
Stephen H. Rosen, MSPA, CPC
Nicholas L. Saakvitne, APM
Eric Schneeman

Carol R. Sears, FSPA, CPC
Carl Shalit, MSPA
Paul T. Shultz
Sarah E. Simoneaux, CPC
Stuart Sirkin
Carol J. Skinner, QPA
Benjamin F. Spater, APM
Lawrence C. Starr, CPC
Valeri L. Stevens, APM
Alan J. Stonewall, FSPA
William F. Sweetnam, Esq.
George J. Taylor, MSPA
Sal L. Tripodi, APM
Aaron Venouziou, MSPA
S. Derrin Watson, Esq., APM
Janice M. Wegesin, CPC, QPA
Nicholas J. White, Esq., APM
Richard J. Wickersham, Esq.

Ex
hi

b
it

or
s Accudraft, Inc.

Actuarial Systems Corp.
Alliance Benefit Group
APB/American Pension Benefits, Inc.
Argus Group, Inc.
Arnerich Massena & Associates
Aspen Publishers
Benefit Insights, Inc.
Blaze SSI
BNA
Brentwood Asset Advisors, LLC
Business Consultants Group
Cal-Surance Associates, Inc.
CCH INCORPORATED
CJA and Associates, Inc.
Cyberdata, Inc.
Datair Employee Benefit Systems

Fidelity Investments Institutional
Brokerage Group

First Trust/TrustLynx
Hartford Life
ING Aetna Financial Services
INTAC Actuarial Services, Inc.
Investlink Technologies, Inc.
Lebenson Advanced Systems
Lynchval Systems Worldwide Inc.
Manulife Financial
Matrix Settlement & Clearance

Services
National Institute of Pension

Administrators
Newkirk Products
Penchecks, Inc.
PensionOnline.com

PFPC, Inc.
Professional Practice Insurance

Brokers
Qualified Annuity Services, Inc.
Riggs Bank
Schwab Retirement Plan Services,

Inc.
Schwab Retirement Technologies
Scudder Investments
Sharp Benefits, Inc.
SunGard Corbel
TeamVest RPS
Terminal Funding Company
Total Benefit Communications
Travelers
Universal Pension, a BISYS Company
Winklevoss Technologies
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Another packed crowd of Annual Conference
attendees listens intently to a Conference
session.  Joan Gucciardi, MSPA, CPC,

explains the design of cross-tested plans
under the new regulations.

ASPA Annual Conference Co-Chair,
Maureen Thomas, CPC, addresses

the crowd.  Jane Osa, MSPA, served
with Maureen as Conference Co-Chair.

Many thanks for a job well done!

Your 2001 Space Odyssey spaceman,
the affable George Taylor, MSPA,

opens the Conference with some fun.

The ASPA staff, minus Brian,
Geoff, Marc, and Dee.  Thanks

for the great work!  Love you, Jane.

Senator Max Baucus (D-Mont.),
Chairman, Senate Finance Committee,

talks with Brian Graff, Esq., during
a reception for the Senator.

Brennan Haggett, son of
Government Affairs Manager,

Jolynne Flores, leads the opening
general session audience in the

Pledge of Allegiance.

Ruth Frew, FSPA, CPC,
accepts her honor as ASPA’s 2001
Harry T. Eidson Founders Award

recipient from Past President,
Karen Jordan, CPC, QPA.

A group of more than 150 participants
proudly represent ASPA at the

2001 Visit to Capitol Hill.

Highlights
of the 2001 Annual

Conference

all photos ©2001 Bill Petros
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President George Taylor, MSPA, and Executive
Director Brian Graff, Esq., update the

attendees on the intricacies of EGTRRA.

2002 ASPA President,
Craig Hoffman, APM,

addresses the attendees.

ASPA Past President, Edward Burrows,
MSPA, a.k.a. Professor Burrows,

speaking at yet another
ASPA conference.

ASPA member Jim Nolan and
staff member Jolynne Flores

burn up the dance floor during
the Conference Gala.

President George Taylor, MSPA, is
recognized for his leadership by

President-Elect, Craig Hoffman, APM.

Sal Tripodi, APM, accepts
the 2001 Educator’s Award from

Education and Examination Chair,
Gwen O’Connell, CPC, QPA.

An inquisitive ASPA crowd visits
the Exhibit Hall and finds just what
they’re looking for from a selection

of more than 50 vendors.

Join us in 2002!
Annual Conference

October 27 - 30
Washington Hilton
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funding.  [See, IRS Q&A From 2000
ASPA Annual Conference, Q&A-5]

So, what is the solution?  One idea
is for the plan to restrict loans to some-
thing less than fifty percent of the
vested interest, thereby creating a
buffer for account decreases.  How-
ever, that buffer (whatever it is) can
be insufficient if an unfortunate em-
ployee authorizes a loan on the day
before a significant stock market drop.
Alternatively, the plan representative
can inform the employee when the
loan is authorized that there may be
some modicum of taxable income re-
lated to the loan if the stock market
goes down.  However, the problem is
not just that the employee will have
some taxable income.  The plan ad-
ministrator must also keep proper
records of these minor deemed distri-
butions, file Forms 1099R, and prop-
erly account for distributions made to
the employee in the future when the
loan has been repaid (since repaid
funds become nontaxable basis when
they are distributed at a later time).

The only solution that really
makes sense is for the IRS to issue a
regulation to provide that the maxi-
mum loan is determined on the date
the loan is requested, so long as the
loan is effected within a reasonable
time.  Then, the value of the account
can be reasonably determined when
the loan is authorized by the partici-
pant, and such value will control
what portion of the loan (if any) is
taxable at its inception.

An enthusiastic student of Title
I might point out that it is a viola-
tion of the Department of Labor’s
(DOL) rules for the vested interest
to act as security to the extent that
the loan exceeds fifty percent of the
participant’s vested interest.  [Labor
Reg. §2550.408b-1(f)(2)]  The re-

C O N T I N U E D  F R O M  P A G E  3

Participant Loans
sponse to that is:  The DOL needs to
update its rules, too.  It is reasonable
for the rules for vested interest to be
applied at the time the loan is re-
quested, as well.

And What About Interest Rates?
While we are complaining about

regulations being out of date with ac-
tual practice, the DOL’s regulations
require that the interest rate charged
for participant loans be commensu-
rate to the prevailing rate charged by
a person who is in the business of
lending money for a comparable
loan.  [Labor Reg. §2550.408b-1(e)]
When DOL’s regulations were is-
sued, the DOL specifically declined
to provide a “safe harbor” to practi-
tioners equal to the prime rate plus
some range of percentages.  [See,
Preamble to DOL Regulations, 54 FR
30520 (7/20/89), Discussion, §E]

In practice, it is very common, if
not universal, for the plan’s loan in-
terest rate to be stated as the prime
rate on a given date plus some per-
centage (usually 1 or 2 percent).  Since
the prime rate is generally a lending
measurement by financial institutions,
and since most participant loans are
secured loans with identical security
(i.e., the participant’s vested interest),
why is the DOL so compelled not to
grant practitioners and sponsors a
break on the loan interest rate?  Is
there ever going to be a time when
the prime rate plus 1 percent is not
within the range of prevailing rates?

Whose Idea Was This Deemed
Distribution Business?

Anyone who has accounted for a
deemed distribution in a plan knows
what a headache it is that the IRS
wants the participant to pay taxes be-
fore the plan permits a bona fide dis-
tribution.

If the deemed distribution happens
when a real distribution is permitted,
the loan can actually offset the
participant’s account.  At that time, the
participant’s account is permanently
decreased by the loan distribution, and
the loan is taken off the books.  [Prop.
Treas. Reg. §1.72(p)-1; Q&A-13]  If,
on the other hand, the plan is a pen-
sion or 401(k) plan (or a profit shar-
ing plan that does not permit
in-service distributions, even for loan
offsets), no offset of the account is
permitted when the deemed distribu-
tion occurs.  The result is that there is
a distribution for one purpose and not
for another.  As if that were not prob-
lematic enough, there are the bizarre
rules regarding interest accrual.  Un-
der IRS regulations, the deemed dis-
tributed loan continues to accrue
interest for purposes of:  (a) determin-
ing the maximum amount that may be
borrowed in the future; (b) determin-
ing whether the loan is really paid off
on the plan’s books, or (c) determin-
ing the balance of participants’ ac-
counts in the unlikely event that the
loan is not a self-directed investment
of the borrower’s account.  However,
the participant is not taxed on the in-
terest that accrues and is unpaid on
the loan after it is deemed distributed,
even when the loan offset ultimately
occurs.  [Prop. Treas. Reg. §1.72(p)-1;
Q&A-19]  Therefore, the loan offset
on the plan’s books is different than
the amount shown on the Form 1099R
to the participant.  These rules result
in an accounting version of three-di-
mensional chess, with the loan and the
participant’s account having different
values for different purposes.  As if
that were not enough, Form 5500 in-
structions require most deemed dis-
tributions to be removed from the plan
balance sheet, even if the plan was not
permitted to actually offset the loan.
[See, Instructions to Form 5500,
Schedule H, item 1(c)(8)]  Is it any
wonder that practitioners are so com-
pletely confounded by these rules?
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Furthermore, the deemed distribu-
tion rules often discourage an em-
ployee from repaying a problematic
loan.  There is really little incentive
to do so.  Sure, the amount that was
taxable income as a deemed distribu-
tion becomes a nontaxable basis once
it is repaid.  Sure, the repaid amounts
are allowed to grow with tax-deferred
earnings, but the plan does not really
charge the participant interest on a
self-directed participant loan if it is not
repaid.  As a result, the participant is
left in a position analogous to some-
one who is considering making after-
tax contributions to a qualified plan.
If tax sheltered growth is that valu-
able to the individual, he or she re-
pays the loan.  Otherwise, he or she
does not.  Those who choose not to
are likely to be nonhighly compen-
sated employees.

The IRS addressed this dilemma to
some extent in its new proposed regu-
lations by making loans harder to take
for participants who have defaulted on
a previous loan.  In particular, these
proposed regulations provide that an

individual who has had a prior de-
fault and who has not repaid the loan
must meet two requirements to ob-
tain a new nontaxable loan.  First, the
defaulted loan will be considered an
outstanding loan for purposes of the
Section 72(p) loan limitations.  Sec-
ond, the participant must either agree
to repay the new loan through pay-
roll deduction or provide security, in
addition to his or her vested interest,
for the loan.  If any action is subse-
quently taken that causes the second
requirement to be negated (such as a
revocation by the participant of the
agreement to permit loan repayments
by payroll deduction), the new loan
is deemed distributed.  [Prop. Treas.
Reg. §1.72(p)-1; Q&A-19]

What else can be done to make the
process more palatable?  It would be
nice if plans were permitted to offset
all loans once they are deemed dis-
tributed.  However, this would violate
the limitations on distributions from
pension and 401(k) plans (and is pre-
sumably unacceptable to Treasury).
That leads to the conclusion that the

solution is in the hands of the plan
sponsor and administrator.  It is best
to require that all loans be directed
investments of the participant’s ac-
count, and that they always be repaid
by automatic payroll deduction.  With
these constraints, a loan cannot default
before termination of employment
(which is a distributable event) unless
the employee is on leave of absence
and not on the payroll of the em-
ployer.  Even then, the Code permits
a suspension of loan payments with-
out default for up to one year for
leaves of absence without pay.  In ad-
dition, a participant’s default does not
adversely affect other participants,
which limits the fiduciary breach is-
sues arising out of the defaulted loan.

Loan Refinancing and Extensions
The most recent proposed loan

regulations finally address what hap-
pens if a participant wants to refinance
his or her loan.  [Prop. Treas. Reg.
§1.72(p)-1; Q&A-20]  The new rules
permit a participant to replace an ex-
isting loan with a new loan without

401(k) Sales
Summit

R e a c h  t h e p i n n a c le of success!

The first annual 401(k) Sales Summit will be held from February 28, 2002 thru March 2, 2002
at the Doubletree Paradise Valley Resort in Scottsdale, AZ.  This one-of-a-kind confer-
ence is uniquely designed to focus on 401(k) and related market opportunities available
to you and to show you how to successfully take advantage of them.  Industry trends,
economic factors, investment developments, sophisticated plan designs, and recent
legislation will be explored – with the theme of turning these topics into sales dollars.

Listen to industry leaders in the General Sessions and then enjoy the opportunity to
brainstorm with them in Roundtable Sessions.  Hear top producers from around the
country tell you what’s selling for them – and why.  Select from a wide variety of
Workshops, featuring four unique tracks:  Sales, Plan Design and Legal, Investments,
and Trends.  Take advantage of Pre-Conference Sales Sessions – quick, action-
oriented presentations conducted by leading financial services companies.
Spend one-on-one time with Exhibitors and Sponsors in the Exhibit Hall
and take advantage of small and large group opportunities for networking
and peer interaction during scheduled meals, breaks, and receptions.

Mark your calendar today!  For more information or to register online,
visit our website at www.aspa.org.

Graphic art provided by Hartford Life
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causing a deemed distribution, but
only if certain conditions are met.

If the new loan extends the origi-
nal repayment date, the regulations
treat both the old loan and the new
loan as in existence on the date the
new loan is taken.  Both loan amounts
are used to determine whether the
amount of the loan exceeds the 50%
of vested interest or $50,000 limi-
tation.  For example, suppose a
participant’s vested interest is
$20,000, and he has an outstanding
loan with the highest outstanding bal-
ance of $8,000 during the prior 12
months and a current balance of
$7,000.  He wants to refinance the
loan, borrow another $3,000, and ex-
tend the term for another 3 years.  In
that case, the new $10,000 loan
(which replaces the old loan and has
the new financed amount) plus the
current outstanding balance of the old
loan are compared to the loan limi-
tation to determine if it meets the Sec-
tion 72(p) rules.  In our example, the
total of $17,000 is greater than 50%
of the participant’s vested interest
($10,000), so the proposed loan vio-
lates Section 72(p).  For purposes of
the maximum dollar limitation, the
$17,000 combined amount would be
compared to $49,000 ($50,000 re-
duced by the excess of the highest
outstanding balance during the prior
12 months, over the current balance
of the old loan).

But the regulations giveth at the
same time that they taketh away.  If,
on the other hand, the new loan pro-
vides for “stepped” repayment, the
violation of Section 72(p) may be
avoided.  Under this structure, the re-
maining balance of the original loan
continues to be repaid over its initial
term.  The newly financed amount
can be repaid over a new 5-year pe-
riod.  The loan document for the re-
financed loan must require a loan
payment for the remaining term of
the original loan equal to the origi-
nal repayment amount plus the loan

payment on the newly financed ad-
ditional amount.  At the end of the
original loan period, the portion of
the loan payment attributable to the
first loan amount drops off and only
the repayment of the newly financed
portion remains.  In other words, it
is like two loans wrapped into one.

Going back to our example:  sup-
pose that the payment on the original
loan (which had a remaining balance
of $7,000) was $300 per month, which
would repay the loan in two years.
The payment for the additional $3,000
with a repayment over three years is
$90.  For the two remaining years of
the original loan, the loan payment
under the refinanced loan will be
$390, the total of the old and new por-
tions of the loan.  After the second
year, the original loan is repaid, and
the payment amount reduces to $90
for the final year of the loan.

What’s the value of doing this?  If
this structure is followed, the new
loan and the old loan are considered
to be one, and the amount compared
to the loan limitation is the principal
amount of the new loan only.  In the
example, the new consolidated loan
($10,000) is equal to the Section
72(p) loan limitation of $10,000, and
there is no violation.

Furthermore, if the applicable in-
terest rate has decreased since the
time that the original loan was issued
and the time of refinancing, the new,
lower interest rate may be applied to
the refinanced part of the loan.  [Prop.
Treas. Reg. §1.72(p)-1; Q&A-20(b),
Example (2)]  Presumably, if the in-
terest rates had increased between the
original loan initiation and refinanc-
ing, the higher rate should be applied
to the old loan amount.  However, this
undesirable result could be avoided
by not consolidating the loans, and
merely taking a new loan for the ad-
ditional amount.

If you stop to look at this, it makes
sense and does permit participants to
take out new amounts as their vested

interests grow (which may or may not
be a good thing, depending on your
point of view).  The problem is that
the computer systems of many
fundholders and TPAs cannot accom-
modate the structure.  As a result, al-
though the IRS has sanctioned these
refinancing loans, most plan sponsors
have not been able to institute them
in their plans.  The solution to date
has been to permit participants to
have two or more loans outstanding
simultaneously (increasing the ad-
ministrative costs for the loan pro-
gram), or to prohibit refinancings,
notwithstanding the new regulations.

One more thing about the new pro-
posed regulations:  they provide that
no more than two loans may be made
to participants in a calendar year.  Ad-
ditional loans are deemed distributions.
Therefore, an individual is effectively
prohibited from financing his quarterly
loan payments on one loan with new
loans from the plan.  [Prop. Treas. Reg.
§1.72(p)-1; Q&A-20(b), Example (3)]

Asset Acquisitions and
Outstanding Participant Loans

One of the most significant chal-
lenges plan sponsors encounter occurs
when a company’s assets are sold and
the employees go to work for the
buyer.  If the employees have loans
outstanding in the seller’s plan, the
repayment of the loans becomes a sig-
nificant challenge.  This problem was
particularly acute when the same desk
rule applied to 401(k) plans.  We thank
Congress for EGTRRA’s repeal of
that rule.  Nonetheless, the problem
persists even when distributions are
possible, because participants often do
not want to be taxed prematurely on
these loans.  Unless they can repay
the loans (not incidentally, at a time
when their employer is going through
changes and their jobs may be in
limbo), the premature tax will ensue.

There are only four ways (that I can
think of, anyway) that the loans can
get repaid to the plan without causing
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a distributable event, and none is very
satisfactory.

1. Distribute benefits to the partici-
pants soon after the asset sale.  Bor-
rowing participants can roll over
their loans to the buyer’s plan.  This
solution, so sensible on paper, is so
unworkable in reality.  First, it is a
rare buyer that will permit the
rollover of loans to its plan at all.
It is also an administrative hassle,
increases plan costs, and often
wreaks havoc on the buyer’s pay-
roll system.  Second, even if the
buyer wants to accept rollovers,
prudent buyers often want the
seller’s plan to have a favorable de-
termination letter before it will do
so.  In today’s remedial amendment
period, that takes time – more time
than is permitted under Code Sec-
tion 72(p)’s grace period rules.  So,
the participants’ loans will default
and become deemed distributions
before the buyer’s plan will accept
rollovers.

2. The seller’s plan continues to ac-
cept loan payments from the par-
ticipants by check.  Virtually no
one wants to use this approach,
particularly if the seller is going
out of business and is keeping the
plan open just until it gets a favor-
able determination letter on the
plan termination.  The fundholder
of the seller’s plan does not want
to be in the position of accepting
checks from all the participants,
and will want the seller to collect
the funds and transmit them.  The
seller may have neither the desire
nor the remaining staff necessary
to administer a loan-repayment-
by-check program.

3. The buyer collects loan payments
by payroll deduction and then
transmits them to the seller’s plan.
I have seen this approach used
twice, and it pleasantly surprised
me both times.  Both situations in-
volved a buyer that initiated a new

“mirror” plan for the acquired em-
ployees and used the same
fundholder as was previously re-
tained for the seller’s plan.  The
buyer was already making trans-
missions to the fundholder every
payroll and could simply code re-
payments of the seller’s plan loans
separately from its own repay-
ments.  The fundholder could then
identify what should go into the
seller’s plan and helped accommo-
date the solution.  In a situation in
which the seller’s plan is housed
with a different fundholder/
recordkeeper with whom the buyer
has no relationship, it is less likely
that this solution would work.

4. The buyer makes corporate
“bridge” loans to participants to
enable them to repay participant
loans, and rolls over the full ac-
count to the buyer’s plan, and re-
takes the participant loan at that
point.  Option 4 is an undesirable
solution (no surprise here!).  The
buyer would not want to loan cor-
porate money to new employees,
particularly when it realizes that
the employee cannot secure the
loan with his or her rollover ac-
count.  Nothing would stop the
participant from taking the bridge
loan, rolling the funds into either
the buyer’s plan or an IRA, and
then refusing to take a participant
or other loan to repay the bridge
loan from the company.

What is the real solution?  It would
be nice if the IRS would permit a sus-
pension of loan payments after an as-
set transaction while the plan timely
seeks a determination letter to satisfy
the recipient plan’s sponsor, if distri-
butions or rollovers are made within
a reasonable time after the letter is re-
ceived.  On the other hand, how would
the payments on the loan be calculated
once the suspension period is over?
If the “leave of absence” rules are fol-
lowed, the participant would be given
a choice between (a) repaying the loan

at the old repayment amount, with a
balloon payment due at the end of the
normal loan term; or (b) reamortizing
the loan over its remaining term.
Would the complexity cause the buyer
to decline the administrative hassle
and refuse to accept rollovers of the
loans?  One must also consider again
whether fundholders’ computer sys-
tems could accommodate these once-
suspended loans.

Perhaps the solution is to better
educate participants at the front end
about what happens to their loans if
they terminate employment, either
voluntarily or as part of a company
buyout.  Participants are not likely
to mold their borrowing behavior to
events that they do not expect to oc-
cur.  On the other hand, they will not
be so surprised if the unexpected
comes to pass.

Conclusion
We have come a long way since

1982 with regard to participant loans,
and the journey has generally been dif-
ficult.  It would be helpful to all if the
government would consider today’s
daily valuation environment when it
issues regulations.  It would also be
helpful if fundholder/recordkeeper
systems had more flexibility than they
often do.  It would be nice if partici-
pants would stop raiding their ac-
counts before retirement.  It would be
best if the rules and the realities fit
together better than they do. ▲

Ilene Ferenczy, JD, CPC, APA, con-
sults with the law firm of Powell,
Goldstein, Frazer & Murphy LLP in
Atlanta on a wide range of employee
benefits issues, particularly those re-
lating to qualified plans and mergers
and acquisitions.  A member of the
employee benefits community since
1977, Ilene was a third party admin-
istrator before becoming an attor-
ney.  Ilene is the author of Employee
Benefits in Mergers and Acquisitions,
a Panel Publishers’ publication.
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The Look-in-the-Mirror Test
by Jim Lewis

Many professions today require their members to
look in the mirror and ask themselves, “Do I know

what I’m doing here?” or “Am I qualified to do this?”  We
certainly expect our doctors or lawyers to ask themselves
these questions before they meet us in the operating room or
in court.

For actuaries, the look-in-the-
mirror test can be found in Precept
2 of the Code of Professional Con-
duct for Actuaries:  “An actuary
shall perform actuarial services
only when the actuary is qualified
to do so on the basis of basic and
continuing education and experi-
ence and only when the actuary
satisfies applicable qualification
standards.”

When members of the American
Academy’s Committee on Qualifica-
tions were asked what questions they
asked themselves for the look-in-the-
mirror test, they provided several
useful perspectives to ponder:

• Do I really know what I am doing
on this assignment?

• On a scale of 1-10, how well quali-
fied am I?

• Do I have adequate basic educa-
tion, experience, and continuing
education to do this project well?

• Would my grandmother, my
mother, my father, or my teenager
think that I know what I am do-
ing?

• Would a judge or opposing attor-
ney accept my professional actu-
arial credentials in court?

• Will my peer review agree that I
am qualified?

• Do I take this question seriously?

• Are my continuing education
records up-to-date and presentable
for review, if necessary?

There are a number of things
that can cause you problems if
you’re not careful, and some of
them have serious consequences.
Actuaries should strive to avoid
taking chances with their qualifi-
cations.

Need to review?  Qualification
standards are available online at
www.actuary.org/standard.htm
or can be obtained in booklet form
by contacting the Academy’s legal
assistant, Rita Winkel (202-223-
8196, winkel@actuary.org). ▲

Jim Lewis, FSA, MAAA, is the vice
chairperson of the Academy’s Com-
mittee on Qualifications.

ASPA would like to offer special thanks to the American Academy of
Actuaries for allowing us to reprint the above article, which was previ-
ously featured in the Academy’s Actuarial Update July 2001 newsletter.

ASPA’s Non-Actuaries Should Also Perform
the Look-in-the-Mirror Test

by Anna Delaney, CPC

The look-in-the-mirror test for ASPA Members is found in Precept 3 of the ASPA Code of Professional Con-
duct:  “An ASPA member shall render opinions or advice, or perform professional services only when qualified
to do so based on education, training or experience.”

ASPA’s actuarial and non-actuarial members alike will serve the public interest by taking a long look in the
mirror before agreeing to take on an assignment.  Non-actuarial ASPA members should consider the same types
of questions as those supplied above by the Academy’s Committee on Qualifications.

 ASPA members can obtain more information on ASPA’s guidelines regarding qualifications by contacting the
ASPA Professional Conduct Committee at bgraff@aspa.org. ▲
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W E L C O M E  N E W  M E M B E R S
Welcome and congratulations to ASPA’s new members and recent designees.

MSPA
Peter M. Hanson

Guy D. Nell

CPC

Deborah C. Aboudara
Kimberly E. Funderburg

Lynne B. Kuhmerker
Dianne R. Loomis

Pamela A. Margenau
Peter E. Saxton
David A. Shupe

QPA

Joel M. Blair
Angel H. Crawford

Randall S. Faurl
Darrin L. Gessert
Denise M. Hankey

Richard F. Hartman Jr.
Debra G. Hynson

Amy C. Levingston
James D. Mendelson
Kathleen M. Nichols

Kenneth E. Pell
Sandra H. Sarudis

QKA
Nathan B. Alexander

Eileen A. Baldwin-Shaw
Christopher W. Belcher

Angela J. Bivens
Ellen G. Block

Edward Paul Bock II
Jennifer L. Borin
Joseph J. Borin

Kevin W. Bowman
Rebecca A. Brack
Joanna B. Bratton
Terri A. Brawders
Nichole A. Brunk

Jacqueline M. Carmichael
Darlene B. Cass

Deborah A. Champlin
Ya Ling Sandra Chao

Kathleen A. Chapin
Marilyn Chladil

Karley A. Clawson
Margaret E. Cox

Angel H. Crawford
Dean D’Amico
Lisa M. Dean

Miriam L. Dudiak
Mary E. Dulik

Maureen B. Ehrlich
Phyllis A. Ellison
Kevin N. Falcone
Randall S. Faurl

Colleen G. Fitzgerald
Dawn M. Frommelt

Kimberly E. Funderburg
Gregory J. Galla

Kevin T. Gallagher
Darrin L. Gessert
Edna M. Godsey
Ryan S. Graham

Kara A. Hall
Christine K. Hamel
Michael F. Hartman

Tracey L. Hess
Nancy E. Hlavaty

Jill M. Hodas
Kerri L. Hodgson

Barbara A. Hoffman
Debra G. Hynson

Maryanne A. Jacobs
Duane Bret Jeanneret

Brian M. Kane
Betty M. Knight
Annette R. Lane

Cindy K. Leibinger
Amy C. Levingston

Marco Marangio
James R. Martin

Heather M. Mattern
Stacy M. McCoy

Amy J. McFarland
Andrea Lynn Minton

Nicole D. Murray
Carolynn M. Patterson

J. Paul B. Prasifka
Lynn G. Read

Pam M. Reeder
Randall L. Reese

Patricia A. Rivellino
Brian F. Rudloff
Peter E. Saxton

Christopher L. Scullin
Julie A. Sergent

Jamie S. Stanaway
David B. Texter

Ann Thomas
Linda D. Thraen
Barbara L. Timm

Carole Trice
Kim L. Vietmeier

Cynthia A. Wallace
Denise A. Wangler

Jill A. Waters
Charolette A. Wemer
Kalene A. Widerman

Alicia M. Wiley
Elizabeth A. Wirosloff

Theron L. Witt
Teresa D. Wood

William V. Zakowski Jr.

APM
Berkley J. Hanks
Walter B. Keys
Orest Koropey
Anne E. Minor

Eric Shero
Janice N. Wargo
Linda S. Weiss

Affiliate

Michael Abraham
Christine C. Akers-Mack

Sara J. Bates
Sharon Bonnem

Debbie Lamm Bray
Maureen A. Brazil
Kevin M. Brown
Sherrie J. Buffo

Deborah Carilli
Jason M. Carpenter

Carol Caruthers
Herbert A. Chalek

C. James Christenson Jr.
Peter F. Clements

Helen L. Cole
Jacqueline N. Cole
Karen E. Conner

Rita F. Croft
Elizabeth Davies

Marlene M. Debrosse
Terri L. Dewitt

Gregory W. Doepke
Edward F. Donnelly

Jay K. Egelberg
William N. Errickson

Pamela G. Farmer
John J. Farrell
Andrew Faupel

Scott A. Fletcher
Lori Foresz

James H. Franken
Arlan H. Friesen
Karen E. Gaudry

Thomas M. Goehring
Kathy D. Goldman
Jennifer E. Gregor
Thomas K. Grogan

Steve E. Hacker
Thad D. Hamilton

Jared F. Hanks
Luci Hartman

Nancy M. Healy
William J. Hein

Thomas C. Holman
Monica L. Jones
Arthur B. Kagan

Jay Kierman
Keith Kowalczyk

Christi Kruger
Joe Kusnir

Jeffrey C. Liter
Maizie Ma

Margaret Maslak

Susan B. McFarland
Bill M. Mckee

Jeffrey A. Michalik
Ellen E. Miller

Virginia B. Miller
Don Mockler

Joseph A. Mota
Tom Munson
Chris Nabors
Mary Neville

Mary O’Connell
Ann P. O’Connor
Mike Peddicord
Melissa A. Perry
Laura Pinkerton
Brenda Powers

Dorothy M.K. Proulx
Christine M. Putz

Michael Repak
Laura Rogers

Mary Elizabeth Schaaf
Therese M. Scheer

Eugene Schloss
Aaron Sender

Kenneth Shapiro
Glenn P. Sherman

Harvey Shifrin
Kenneth A. Simon

Clyde D. Smith
Martin Allen Smith
Shirley Stapleton
Michael Sunday

Amy Szurly
Karen Szylowski

Thomas M. Tolliver
Harold Selwyn Torrance

Gary L. Tortora
Susan Trowbridge

Linda A. Ursin
Martha L. Vales

Chelsea R. Walker
Jamie D. Williams

Michael C. Williams
Apala Wilson

Karen M. Wolfe
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PIX Digest

The Pension Information eXchange (PIX) is an online
service for pension practitioners.  ASPA has co-

sponsored the PIX Pension Forum for many years.  For more
information about PIX, call (805) 683-4334.

EGTRRA Cutbacks
EGTRRA did not provide for

411(d)(6) anti-cutback relief.  This
thread discusses the timing of amend-
ments necessary for EGTRRA to
avoid potential cutbacks.  This is es-
pecially significant for plans that al-
locate employer contribution without
any sort of “last day” or minimum
hours requirement.

A PIX user posted a question
about amending plans to increase the
compensation and 415 limits for
EGTRRA.  The user rightly noted
that IRS Revenue Ruling 2001-51
states that these changes are not
merely cost-of-living increases, but
will require a plan amendment.  Un-
der current IRS thinking, if a partici-
pant has satisfied the criteria
necessary to share in the contribution
allocation, then any amendment that
could adversely affect a participant’s
share of an employer contribution is
a potential prohibited cutback, even
if the overall plan contribution is dis-
cretionary.

In the situation where a plan is
amended to reflect the increase in
compensation to $200,000 and the in-
crease in the 415 limit to $40,000, it
is possible that for a given level of
employer contribution, certain par-
ticipants would now receive less con-
tribution than under the terms of the
plan prior to the EGTRRA amend-
ments.  So, notwithstanding IRS
guidance that permits EGTRRA
amendments to be adopted by the end

of the plan year in which they are
implemented, the IRS is clear that
this does not waive the anti-cutback
issues.

The thread also discussed what
other issues might cause a cutback
to arise or otherwise lead to a need
to do an EGTRRA amendment
sooner rather than later.  Some of the
items identified were:

1. 415 limits and 401(a)(17) as dis-
cussed above

2. If a plan was top-heavy under the
old rules but not the new rules, the
need to amend for the new top-
heavy/key employee determina-
tions prior to employees accruing
a top-heavy minimum benefit

3.  A defined benefit plan with 415
incorporated by reference not
wanting benefits to pop-up unex-
pectedly.

Some practitioners who sponsor
prototypes may adopt certain
EGTRRA amendments at the spon-
sor level by the end of 2001, rather
than try to deal with all of their indi-
vidual employers in such a short time
period.  It is not clear how this might
work with prototype plans that have
subsequently been amended in a way
to make them individually designed
plans.

It was also noted in another thread
that the timing of these EGTRRA
amendments and the GUST restate-
ment is unfortunate.  Many, if not
most, firms have not yet started the

GUST restatement process.  So if the
EGTRRA amendments are done
first, they will have to be done again
as part of the GUST process, as the
initial amendments would be super-
seded by the GUST restatement.

The conclusion of the various dis-
cussions was that there may be some
arguments made as to which of these
changes may or may not create a cut-
back.  There may be later IRS guid-
ance, but as things appear right now,
the best thing to do is amend plans
prior to the time the participants ac-
crue a benefit in the 2002 plan year.
For plans with no “last day” or hours
requirement, the amendment should
be done by the last day of the 2001
plan year.

These threads will be included in
our ongoing archive of EGTRRA
messages; however, you may down-
load this discussion in the file
egtrcut2.fsg.

To Reduce Or Supplement, That
Is The Question

In addition to EGTRRA changes,
other PIX users are discussing plan
document options in anticipation of
the GUST plan restatements.  This
thread discusses the use of forfeitures
in profit sharing and 401(k) plans.

The thread starts with a question
regarding a 401(k) plan where for-
feitures reduce contributions.  The
user notes that despite instructions,
when clients remit their 401(k)
matching contributions, they fre-
quently do not incorporate the for-
feiture properly.  This user was
wondering if, since forfeitures re-
duce employer contributions, it
would be feasible to simply return
the forfeitures to the employer.
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Other PIX users quickly agreed that
the forfeitures should not be re-
turned to the employer, but the dis-
cussion quickly turned to whether
or not forfeitures should reduce or
supplement contributions.

It was pointed out that having the
forfeitures reduce the contribution
makes little sense when the amount
of contribution is discretionary.
While that is true, there are other con-
siderations.  First, the employer may
have a fixed contribution formula (es-
pecially in the case of matching con-
tributions) and does not want to
provide more than the formula.  Ad-
ditionally, many plan documents
have provisions for allocating forfei-
tures separately from contributions.
This could lead to an inadvertent
operational error or an undesirable

allocation result if the forfeiture al-
location language is not followed or
is not the same as the contribution
language.

It was noted that with the pre-
EGTRRA 404 limit of 15%, having
forfeitures reduce the contribution
could lower the amount of contribu-
tion below the maximum.  Now with
the new EGTRRA 25% limit, the
new $200,000 compensation limit,
and deferrals no longer counting to-
ward the 404 limit, this issue should
not be a significant problem going
forward.

To read the entire thread, down-
load forfred2.fsg.

EGTRRA Archive
At the ASPA conference, PIX us-

ers were able to pick up a diskette

with an archive of some 600 mes-
sages to date dealing with EGTRRA.
This file is available on PIX via the
internet.  To get it, start your browser
and go to ftp://pixpc.com/pub .
Download the file EGTRRA.EXE
to a folder where you can find it.
After saving, find the file in Ex-
plorer and double click on it.  Ex-
tract the files to your WODWin 4
directory.  (For most users, this is
C:\ProgramFiles\WODWin.)  Run
WODWin.  Pull down the File
Utilities menu and select Copy
Message File to WOD Folder.  You
will see a directory of files.  Select
EGTRRA.MDB.  You will be asked
what name to give the resulting file.
I suggest “EGTRRA Archive.”  You
will then be able to read this file as
any other PIX message file. ▲

New Year – New Look – New Name!
The ASPA Journal

As 2002 approaches,  ASPA’s
newsletter is getting a facelift and a
new name!  Beginning with the
January/February 2002 issue, the
ASPA newsletter will be titled The
ASPA Journal.  Our membership has
grown tremendously and so has our
breadth of topics.  We are not just
about “pensions,” and our member-
ship has expanded to include retire-
ment plan professionals in addition
to “actuaries.”  Thus, the new name
– The ASPA Journal – better reflects
the changes ASPA is experiencing.
The new name emphasizes the fact
that the purpose of our newsletter,
as it always has been, is to keep you
informed about ASPA’s activities as
an organization and to bring you ar-
ticles covering a wide variety of in-
dustry-related topics that appeal to
our broad base of members.

Many of you responded to our
newsletter survey several months

ago, letting us know what was im-
portant to you and what type of ar-
ticles you would like to see in the
future.  Responses indicated that
your primary interests were to see
topics concerning detailed explana-
tions of rules and regulations, plan
designs and examples, and legal and
fiduciary issues.  Topics of second-
ary interest included participant and
client communication, operational
procedures, technology, and sales
and marketing strategies.  We will
continue to look for timely topics
and new authors to keep you up-to-
date in these areas of interest.

Due to our large membership and
budget constraints, most of our bi-
monthly newsletters are sent bulk
mail.  In an effort to get you infor-
mation faster, ASPA will send an e-
mail each time a new issue has been
posted on the website.  All members
who have included their e-mail ad-

dress in their membership infor-
mation will receive this notifica-
tion, which will contain the direct
URL that you can click on to view
the latest issue.  For those of you
who have never visited the news-
letter portion of the website, you
will find that you can also access
articles from previous issues with
an index sorted by title or by au-
thor.

As we go through the year, we
may tweak the look and feel of the
newsletter and try some new things.
You may see some advertising, you
may see some different types of ar-
ticles, and you may see a differ-
ent style of layout.  Please let us
know what you think, and please
send us any ideas or suggestions
you have on how we can continue
to improve your newsletter.  Feel
free to send your comments to
theaspajournal@aspa.org.
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ASPA CE Credit

* Exam candidates earn 20 hours of ASPA continuing education credit for passing
exams, 15 hours of credit for failing an exam with a score of 5 or 6, and no credit
for failing with a score lower than 5.

** PA-1A and B exams earn five hours of ASPA continuing education credits each
for passing grades.

*** Daily Valuation exams earn 10 hours of ASPA continuing education credits
each for passing grade.

2001 Calendar of Events

December 5 C-3, C-4, and A-4 exams *

December 5 Webcast – Deduction Issues After EGTRRA 2

December 31 Deadline for 2001 edition exams for PA-1 (A&B) **

December 31 Deadline for 2001 edition exam for Daily Valuation ***

2002 Calendar of Events

January 2 ASPA dues postmark deadline

Jan 31 - Feb 1 Los Angeles Benefits Conference, Universal City, CA 16

Feb 28 - Mar 2 401(k) Sales Summit, Scottsdale, AZ 14

March 31 Early registration deadline for spring exams

April 26 Registration deadline for spring weekend courses

April 30 Final registration deadline for spring exams

May 1 - May 31 C-1, C-2(DB), C-2(DC) spring exam window *

May 2 - 3 Great Lakes TE/GE, Chicago, IL 16

May 4 - 5 C-1, C-2(DB), C-2(DC), C-3, and C-4
weekend courses, Chicago, IL 15

May 4 - 7 Business Leadership Conference, Lake Tahoe, NV 20

May 17 Postponement deadline for spring exams

May 22 C-3 and C-4 exams *

May 30 Northeast Key Conference, Natick, MA 8

May 31 Northeast Key Conference, White Plains, NY 8

July 27 - 31 Summer Conference, San Diego, CA 20

September 30 Early registration deadline for fall exams

October 27 - 30 Annual Conference, Washington, DC 20

October 31 Final registration deadline for fall exams

November 1 Registration deadline for fall weekend courses

November 1 - 30 C-1, C-2(DB), C-2(DC) fall exam window *

Los Angeles
Benefits Conference
January 31 - February 1
Register online
at www.aspa.org

CONFERENCES

MEMBERSHIP

EDUCATION

401(k) Sales Summit
Scottsdale, AZ
Feb 28 - Mar 2, 2002

Be sure to submit your
2002 ASPA dues payment
by January 2, 2002.

C-3, C-4, A-4 exams
December 5

QKA online
kit now
available
www.aspa.org

ASPA
Wishes

You Happy
Holidays

and a
Prosperous
New Year


