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Dedicated to the Private Pension System

Designing Plans after EGTRRA

by Kevin J. Donovan, MSPA, and Joan A. Gucciardi, MSPA, CPC

THE ECONOMIC GROWTH AND TAX RELIEF RECONCILIATION ACT OF 2001 (EGTRRA) HAS PROVIDED PENSION PRACTITIONERS
WITH A WHOLE NEW BAG OF TRICKS TO USE IN DESIGNING PLANS FOR THEIR CLIENTS. WITH INCREASED DEFINED BENEFIT
DOLLAR LIMITS, INCREASES IN THE DEDUCTIBLE LIMIT FOR CONTRIBUTIONS TO PROFIT SHARING PLANS, AN INCREASE IN
THE COMPENSATION LIMIT, AND OTHER CHANGES, CLIENTS CAN SUBSTANTIALLY INCREASE THEIR RETIREMENT PLAN CON-
TRIBUTIONS. BUT BE CAREFUL - IT ALL EXPIRES AT 12/31/2010, AT WHICH POINT WE GO BACK TO PRE-2002 LAW!

THE Demise oF MoNEY PURCHASE PLANS

We begin with the 25% Simplified Employee Pen-
sion Plan (SEP). The deduction limit under Code
Section 404(a)(3) for profit sharing planshasincreased
from 15% of compensation to 25% of compensation.
Thischangealso appliesto SEPs. [IRC 8404(h)(1)(C)]
Note, however, that thereis currently alimitation that
provides for inclusion in income of SEP allocations
of morethan 15% of pay. [|RC 8402(h)(2)] Technical
corrections may be needed before these plans can be
implemented.

25% of pay each year. After technical corrections,
Gil could eliminate both plans and institute a SEP.

There may be agood reason for not using a SEP. For
exampl e, the employer may desireavesting schedule
or may want to implement a Code Section 401(k) ar-
rangement. In the past, an employer often needed a
money purchase plan as well as a profit sharing plan
toachieveitsgoals; particularly when therewere elec-
tive deferralsinvolved. In addition to increasing the
profit sharing limit to 25%, EGTRRA provides that
415 compensation (and not taxable compensation) is
Example: Gil sponsorsamoney purchase and profit

sharing plan. He has contributed the maximum of Continued on page 6
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. Fallout from the Enron
SR Blackout

by Brian H. Graff, Esq.
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UNLESS YOU HAVE BEEN COMPLETELY IGNORING THE NEWS (AND IF YOU HAVE, I AM TOTALLY ENVIOUS), YOU KNOW THAT
THE TOP STORY, OTHER THAN AFGHANISTAN, HAS BEEN THE ENRON BANKRUPTCY. ONE OF THE MAIN STORIES SURROUND-
ING ENRON HAS BEEN THE TRAGIC IMPACT OF THE BANKRUPTCY ON THE RETIREMENT SAVINGS OF ENRON'S EMPLOYEES.
THOUSANDS OF ENRON EMPLOYEES HAVE LOST A SUBSTANTIAL PORTION, IF NOT ALL, OF THEIR RETIREMENT SAVINGS AS
A RESULT OF ENRON’S DEMISE. DUE TO THE VARIOUS LAWSUITS PENDING, AS WELL AS THE ONGOING US JUSTICE
DEPARTMENT INVESTIGATION, IT MAY TAKE MONTHS, OR EVEN YEARS, BEFORE WE HAVE A MORE COMPLETE SENSE OF WHAT
HAPPENED. HOWEVER, WHAT IS CLEAR IS THAT THE ENRON CASE HAS BECOME A SIZABLE POLITICAL FOOTBALL AND
PENSION ISSUES ARE FRONT AND CENTER. ASPA'S GOVERNMENT AFFAIRS COMMITTEE HAS ALREADY HAD SEVERAL MEET-
INGS WITH SENIOR STAFFERS ON CAPITOL HILL AND WITHIN THE BUSH ADMINISTRATION TO DISCUSS PENSION POLICY
ISSUES SURROUNDING THE ENRON BANKRUPTCY.
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The President of the United States has gotten involved
intheissue. At anews conference on January 10, he
asked the Secretaries of Treasury, Labor, and Com-
merce to convene a working group “to analyze pen-
sions, rulesand regulations, to look into the effects of
the current law on hard-working Americans, and to
come up with recommendations on how to reformthe

system to make sure that people are not exposed to
losing their life savings as a result of a bankruptcy.”
Whenever the President of the United States speaks
directly about any issue, the political bar israised sub-
stantially. This case will be no different, and both

Continued on page 4
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SARSEPs

SIMPLEs

Catch-Up Contribution Guidance

s Released

by Robert M. Kaplan, CPC, QPA

ONE OF THE MOST TALKED ABOUT PROVISIONS IN THE ECONOMIC GROWTH AND TAX RELIEF RECONCILIATION ACT OF
2001 (THE “ACT”) IS “CATCH-UP” CONTRIBUTIONS. SECTION 631 OF THE ACT AMENDED THE INTERNAL REVENUE
CODE BY ADDING CODE §414(v), WHICH CREATES AN OPPORTUNITY FOR PARTICIPANTS WHO ARE AGE 50 OR OLDER
TO MAKE ADDITIONAL PRE-TAX ELECTIVE DEFERRAL CONTRIBUTIONS. THE INTENT OF THE PROVISION IS TO ALLOW
WORKERS WHO ARE NEARING RETIREMENT AGE TO MAKE UP CONTRIBUTIONS FOR YEARS IN WHICH THEY WERE
EITHER OUT OF THE WORKFORCE OR DID NOT MAXIMIZE THEIR ABILITY TO DEFER. WHILE CONCEPTUALLY CATCH-UP
CONTRIBUTIONS SEEM RATHER STRAIGHTFORWARD, THERE ARE A HOST OF COMPLEXITIES THAT NEED TO BE AD-
DRESSED BEFORE A CATCH-UP PROVISION IS IMPLEMENTED.

Plans are not required to provide the opportunity for
participantsto make catch-up contributions. Instead,
catch-up contributions are implemented via plan
amendment if the Plan Sponsor chooses to do so.
Under the new law, catch-up contributions can be
made effective January 1, 2002, and are applied on
the basis of the employee’s taxable year regardless
of the plan year. The maximum catch-up contribu-
tion limitsincrease annually. Thelimitsfor 8401(k),
8403(b), 8457 eligible government plans, and Sal-
ary Reduction Simplified Employee Plans
(SARSEPsS) are as follows:

Year Catch-Up Limit
2002 cniniiiiiiieeeeee e eeneas $1,000
2003 i eaenas $2,000
2004 cuiniiiiiiiiiiiiieee e eenns $3,000
2005 it eenas $4,000
2000 cuiniiiiiiiiiiiiiiiieeeeeeenenenns $5,000

The Catch-up limitsfor Savings I ncentive Match Plans
for Employees (SIMPLES) are asfollows:

Year Catch-Up Limit
2002 e eneas $ 500
2003 i eaenas $1,000
2004 cuiniiiiiiiiiiiiiee e eeeenas $1,500
2005 it eaeneas $2,000
2000 cuiniiiiiiiiiiiiiiiieeeeeenenenns $2,500

Adding the catch-up provision to the Internal Rev-
enue Code left practitioners with a host of unan-
swered questions. Inresponse, the Internal Revenue
Service (IRS) released proposed regulations [Prop.
Reg. §1.414(v)-1] in October 2001. These regula-
tions become effective for the tax year that begins
on January 1, 2002. The proposed regulationsclarify
many questions regarding the operation and admin-
istration of these newly established catch-up contri-
butions. A general overview of these provisionsand
clarificationsfollows.

ELiGiBILITY

The proposed regulations clarify that aparticipant who
turns 50 at any time during the taxable year (i.e., cal-
endar year) is deemed to have been age 50 as of the
first day of that year. This makes it simpler for the
plan administrator to identify the catch-up eligible
participants because the year of birth is the only in-
formation needed. For example, any participant born
in 1952 or earlier would be catch-up €eligible under a
plan that allows for catch-up contributions in 2002.

The age-50 rulein the proposed regulations leads to
several scenarios where a participant who has not
attained his/her 50th birthday will be entitled to take
advantage of the catch-up provisions even though
he/sheisno longer employed by the employer spon-
soring the plan. Consider the following:

« A participant who terminates employment or who
diesintheyear he/shewould attain age 50, but prior
to attaining age 50, would be €ligible to take ad-
vantage of the catch-up rules.

Example: Jmturns50 on December 1, 2002. Heis
deemed to be age 50 as of January 1, 2002. He con-
tributes his limit of $11,000 plus $1,000 (intended
to be catch-up contributions) to the plan by Novem-
ber 15, 2001. Heterminatesemployment in Novem-
ber. Heis alowed to use the $1,000 as his 2002
catch-up contribution. Jim was able to take advan-
tage of the catch-up even though his employment
status changed prior to his 50th birthday.

« A participant in anon-calendar year plan would be
eligible to use the catch-up provisions for the plan
year that ends in the year that they turn 50.

Example: Jmisconsidered aHighly Compensated
Employee (HCE) in hisemployer’s401(k) plan. The
plan year begins July 1, 2001, and ends on June 30,
2002. The plan fails ADP testing and Jim is due a
$1,000 refund. He leaves employment on August
15. Heisnot yet 50 (he turns 50 on December 1).

Continued on page 10
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FROM THE EDITOR

by Chris L. Stroud, MSPA

The Changing Nature of Our Business

ONE OF THE REASONS THAT MANY OF US ARE DRAWN TO THE RETIREMENT PLANNING INDUSTRY AS A PROFESSION IS
THE CONSTANTLY CHANGING NATURE OF THE BUSINESS. OUR INDUSTRY DOES NOT ONLY CHANGE WITH EACH PAS-
SAGE OF NEW LEGISLATION, BUT IT IS ALSO CONSTANTLY INFLUENCED BY CHANGES IN TECHNOLOGY AND INDUSTRY
TRENDS. NEW PLAYERS ENTER THE MARKETPLACE, NEW PRODUCTS AND SERVICES HIT THE MARKET, AND INNOVATIVE
SYSTEMS ARE DESIGNED TO MEET THE CHALLENGES OF THE CHANGING INDUSTRY. FLEXIBILITY, ADAPTABILITY, AND
INNOVATION ARE CERTAINLY DESIRED QUALITIES FOR SUCCESSFUL PROFESSIONALS AND FIRMS IN OUR INDUSTRY.

ASPA as an organization helps effect many changes
and continues to reshape and retool its functions in
responseto the changing landscape. ASPA's Govern-
ment Affairs Committee (GAC) and ASPA’s Political
Action Committee (ASPA PAC) striveto educate and
influence our nation’s leaders so that they will enact
responsibleand effectivelegidation. (Besureto check
out our feature article about plan design with
EGTRRA. EGTRRA was certainly one of ASPA’'s
GAC and PAC recent victories) ASPA’'s Education
and Examination Committee and arelated task force
are in the process of restructuring ASPA’s exam se-
riesto better reflect today’ s retirement planning envi-
ronment and the need for education at various levels
of expertise. ASPA's Conference Committee contin-
uesto deliver excellent conferences and webcastswith
meaningful topics and well-received speakers. The
Conference Committeeistrying different venues, de-
signing new conferences, and also delivering confer-
encesdirectly toyour desk by way of webcasts. Other
ASPA committees are also working for you in order
to meet the challenges of our ever-changing industry
and growing membership.

It isthe challenge of the ASPA Journal Committee to
keep our newsletter evolving in amanner that will ap-
peal to our broad base of readers. Itisalso our duty to
keep you informed regarding the various activities of
ASPA's committees. Beginning with this issue, we
have changed the name of our publication from The
Pension Actuary to The ASPA Jour nal to acknowledge
the broad spectrum of professionals that make up
ASPA's membership. (You will find our membership

The ASPA Journal is produced by The ASPA Journal Committee and
the Executive Director of ASPA. Statements of fact and opinion in
this publication, including editorials and letters to the editor, are
the sole responsibility of the authors and do not necessarily rep-
resent the position of ASPA or the editors of The ASPA Journal.

The purpose of ASPA is to educate pension actuaries, consult-
ants, administrators, and other benefits professionals, and to
preserve and enhance the private pension system as part of the
development of a cohesive and coherent national retirement in-
come policy.
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statistics on page 16 — learn more about your fellow
ASPA members.)

We hope you will enjoy our new look, and we will do
our best to bring you a creative newdletter filled with
interesting articlesand useful information. If wehave
your e-mail address on file, we will also inform you
when each issue is available online in case you just
can't wait to receive your hard copy version.

We always welcome your ideas and suggestions.
Please send your comments to me at
theaspaj our nal @aspa.org. Help usmakeyour news-
letter even better! A

ASPA ASAP
Now Available Via E-mail
at No Subscription Charge!

ASPA’'sexceptiona newsservice, the ASPAASAP,
isnow being sent to all ASPA membersviae-mail
at no charge. For ASPA members who prefer to
receive ASAPsviafax, the 2002 subscription rate
is $70. As long as we have your e-mail address,
thereis no need to sign up for the e-mail service.
Members who prefer to receive ASAPs via fax
should pay for this service on their 2002 dues re-
newal form.

The ASAP ASAP offers late-breaking news about
ASPA responsesto government activities, current
interest rates, laws and regulations, and proposed
legislation. For more information contact ASPA’s
Membership Department at (703) 516-9300.

ASPA members are retirement plan professionals in a highly diver-
sified, technical, and regulated industry. ASPA is made up of
individuals who have chosen to be among the most dedicated
practicing in the profession, and who view retirement plan work
as a career.

© ASPA 2002. All rights reserved. ASPA is a non-profit professional
society. The materials contained herein are intended for instruc-
tion only and are not a substitute for professional advice.

To submit comments or suggestions, send an e-mail to
theaspajournal@aspa.org.
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Continued from page 1

Washington Update

Democrats and Republicans on Capitol Hill are al-
ready positioning themselvesto take political advan-
tage and to prevent political damage, respectively,
regarding theissue. The political rancor over poten-
tial pension changes will no doubt be further fueled
by allegations of connectionsbetween Enron officials
and senior members of the Bush Administration and
members of Congress. All inall, itisapolitical soup
that could come out tasting very sour.

Several committeesin both the House and Senate have
made it clear that they intend to hold hearingsto ex-
aminethe pension issues surrounding the Enron bank-
ruptcy. They include the Senate Health, Education,
Labor and Pension Committee, chaired by Senator
Kennedy (D-MA), the Senate Finance Committee,
chaired by Senator Baucus (D-MT), and the House
Education and Workforce Committee, chaired by
Representative Boehner (R-OH). Further, additional
committees, such asthe House and Senate Commerce
Committees, are expected to consider the issue even
though they do not normally consider retirement
policy issues and have no staff with pension exper-
tise. Thisis alikely recipe for some unusual, and
probably undesirable, proposals.

A number of bills addressing the Enron situation have
already been introduced in Congress. The three most
prominent bills so far (and there will likely be many
others) are “The Pension Protection and Diversifica-
tion Act,” introduced by Senators Boxer (D-CA) and
Corzine (D-NJ), “The Pension Protection Act,” intro-
duced by Representatives Deutsch (D-FL) and Green
(D-TX), and“ The Retirement Account ProtectionAct,”
introduced by Representative Bentsen (D-TX).

The Boxer-Corzine bill would place a 20 percent limit
on the amount of employer stock that can be held in
any participant’s defined contribution account. Fur-
ther, aparticipant would have theright to diversify any
company stock contributed to his or her account after
90 days, once the participant is fully vested. Finally,
any corporate tax deduction attributable to the contri-
bution of employer stock would be cut by 50 percent.
Importantly, these proposal swould not apply to ESOPs.
In the case of ESOPs, the only change proposed by the
bill would beto lower the diversification threshold from
55 yearsold and 10 yearsof serviceto 35 yearsold and
5 years of service.

The Deutsch-Green bill also limits the amount that
may be invested in employer stock. In this case, the
limitation is 10 percent. Although the statutory lan-
guage is ambiguous, it would appear the limitation
only applies to elective deferrals, not employer con-
tributions.

The Bentsen bill addresses a completely different is-
sue. As many of you have probably read or heard,
last October Enron employeeswere unableto change
their investment selections and diversify from Enron
stock because of a“blackout” or “lockdown” period
allegedly dueto achangein service providers. There
is some dispute over how long this period actually
was—some say it was only aweek while othersargue
that it lasted the month. Nevertheless, the circum-
stances of thelockdown have raised anumber of ques-
tions leading members of Congress to examine the
issue. TheBentsen hill takesan extreme approach. It
would prohibit any lockdown unless the Plan Spon-
sor first obtains an exemption permitting thelockdown
from the Department of Labor. Even if the exemp-
tionisgranted, thelockdown could not occur until 90
days after the Plan Sponsor first notifies employees
of the impending lockdown.

ASPA’'s Government Affairs Committee is clearly
concerned about the direction that the Enron debate
is potentially taking and the possible proposals that
are being considered. ASPA does believe it is sen-
sible to reexamine the rules regarding the ability of
participantsto diversify theinvestmentsin their indi-
vidual accounts. Specifically, it may be appropriate
to require, after some reasonabl e period of time, that
participants be allowed to diversify elective deferrals
and/or matching contributionsthat are contributed in
theform of employer stock. However, ASPA hassome
concern about proposals that would artificialy limit
the amount that any individual participant can choose
to invest in employer stock. Millions of American
workers have become very wealthy investing in em-
ployer stock and in many cases it may make perfect
sense for a participant to invest a higher percentage
of 401(k) plan assetsin employer stock. For example,
if an employee is covered by both a defined benefit
plan and adefined contribution plan, investing ahigher
percentage of defined contribution assets into em-
ployer stock may be an entirely rational investment
decision dueto the existence of the valuable and guar-
anteed defined benefit. The point is that each indi-
vidual participant’s practical risk tolerance is going
to bedifferent, depending on hisor her financial situ-
ation. Thus, it is the participant, not Congress, who
isin the best position to make the investment deci-
sion.

Most significantly, ASPA is seriously concerned
about any proposals to regulate the ability of a plan
sponsor to lock down a plan for various reasonable
administrative reasons, including changing service
providers. Certainly, it is appropriate that there be
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some disclosure to participants in advance of a
lockdown. However, ASPA strongly opposesany pro-
posal to require a DOL exemption in order to
lockdown aplan. Such arequirement would add an-
other unnecessary expenseto aready burdened small
business retirement plans. ASPA is aso very con-
cerned about any proposals limiting the number of
days aplan can be locked down. Such alimit would
likely be too narrow, especially for small business
retirement planswherealonger period of timeissome-
times necessary due to problems gathering records.

There is an old lawyer’s maxim — “bad facts make
bad law.” And in this case, really tragic facts could
make really tragic laws. For those of you who re-
member, ERISA rose from the Studebaker bankruptcy
and the default of the defined benefit plan. |s Enron
the Studebaker for defined contribution plans? Obvi-
oudly, it istoo early to tell, but given the politics and

the media attention this case has already garnered, it
is certainly within the realm of possihility.

It is fair to assume at this point that the Enron case
will result in some legislative and/or regulatory
changesto the private retirement system. However, it
is important to make sure that such changes do not
overreach and end up discouraging retirement sav-
ings. The vast mgjority of retirement plans in this
country, particularly plans maintained by small to mid-
sized companies, do not contain employer stock. Rest
assured, ASPA’s Government Affairs Committee will
fight every step of the way to ensure that any legisla
tive and/or regulatory changes resulting from the
Enron case do not do more harm than good. A

Brian H. Graff, Esq., is Executive Director of ASPA.
Before joining ASPA, Brian was legislation counsel to
the US Congress Joint Committee on Taxation.

WELCOME NEwW MEMBERS
Welcome and congratulations to ASPA’s new members and recent designees.
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Continued from page 1

Designing Plans after EGTRRA

used in determining the deductiblelimit and it removes
elective deferralsfrom the definition of employer con-
tributionsin determining the amount of contributions
subject to thelimit. [8§404(a)(12) and §404(n) asadded
by EGTRRA]

Example: Anemployer employsthree nonexcludable
empl oyeeswhose compensation (before reduction for
elective deferral s) total s $220,000. Electivedeferrals
total $20,000. Prior to EGTRRA, the maximum de-
ductibleprofit sharing contribution woul d be $10,000,
computed as follows:

Total (415) Compensation $220,000
Less elective deferrals (20,000)
Taxable Compensation 200,000
15% of Taxable Compensation 30,000
Elective deferrals (20,000)
Remaining deductible amount $10,000

A money purchase plan could be added to reach the
maximum deducti ble amount of $50,000 (25% of tax-
able compensation net of elective deferrals).

Under EGTRRA, the maximum deductible profit shar-
ing contribution is $55,000, which is 25% of Code
Section 415 compensation. This is over and above
the elective deferrals. The $25,000 additional amount
comes from two sources. First, elective deferralsare
now included in compensation, thereby increasing the
compensati on upon which the deduction isdetermined
by $20,000. This provides an additional $5,000 in
deductible amount.

Secondly, the $20,000 in elective deferralsisno longer

considered employer contributionsin determining the

deductible amount. Under EGTRRA, the addition

of amoney purchase plan would provide for no addi-
tional opportunity for deduct-
ible contributions.

Effective for limitation years
beginning after 2001, the
percentage of compensation
limit of Code Section
415(c)(1)(B) has been in-
creased from 25% to 100%.

RepeAL oF THE MuLTIPLE

Use Test

EGTRRA repeded themultiple
usetest. [IRC 8401(m)(9)] The
multiple use test applies in
nondiscrimination testing of a

401(k) plan when both the

ADP and ACP test make use
of the alternative limit, i.e., the 2% spread test. As-
sumethat a401(k) plan that isnot top-heavy isstarted
in 2002. The plan provides for matching contribu-
tions of 100% of the first 5% of elective contribu-
tions (subject to 2/20 vesting schedule). Thisis not
a safe harbor 401(k) plan under Code Section
401(k)(12). The employee census and test results
areasfollows:

Elective
Name Compensation ~ Contributions  Match
HCE #1 $200,000 $10,000  $10,000
HCE #2 200,000 10,000 10,000
NHCE #1 50,000 2,500 2,500
NHCE #2 50,000 2,500 2,500
NHCE #3 40,000 0 0
NHCE #4 20,000 0 0
Totals $560,000 $25,000  $25,000
Actual Results Deemed Results

HCE ADP 5.0%

NHCE ADP 2.5% 3.0%

HCE ACP 5.0%

NHCE ACP 2.5% 3.0%

With thefirst year rule of Code Sections401(k)(3)(E)
and 401(m)(3), theADP and ACP tests are separately
deemed to pass. However, the multiple usetest would
fail and refunds or QNECs would be required. Be-
ginning in 2002, the multiple use test no longer ap-
pliesand the plan passesADP and ACP testing without
refunds or QNECs. [EGTRRA 8666(a) amending
Code §401(m)(9)]

Top-Heavy anp 401 (k) PLans

Suppose that the plan in the preceding paragraph is
top-heavy. Assume the HCES are also the key em-
ployees and the NHCEs are the non-keys. Prior to
2002, the solution would be to provide 3% employer
contributions to all non-key participants. For 2002
there are two possihilities.

First, the vesting schedule on the match could be
changed to 100%, making the plan a safe harbor
401(k) plan. Under new Code Section 416(g)(3)(H),
safe harbor 401(K) plans are not considered to be top-
heavy, and thustop-heavy minimum contributionsare
not required.

Alternatively, a 3% employer contribution could be
made for NHCEs 3 and 4. Under Code Section
416(c)(2), as amended by EGTRRA, the matching
contributions made on behalf of NHCEs 1 and 2 will
count towards satisfying the top-heavy minimum re-
quirement.

SectioN 415 AnD DerINED CoNTRIBUTION PLANS
Effectivefor limitation years beginning after 2001,
the percentage of compensation limit of Code Sec-
tion 415(c)(1)(B) has been increased from 25% to
100%. Additionally, the defined contribution dol-
lar limit has been increased from $35,000 to
$40,000.

Consider the following cross-tested plan with alimi-
tation year beginning January 1, 2002:
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% of
Name Age Compensation Contribution Comp.

HCE1 50 $100,000 $40,000  40.00%
NHCE1 25 20,000 1,250  6.25%
NHCE2 27 20,000 1,250  6.25%
NHCE3 33 20,000 1,250  6.25%
NHCE4 47 24,000 1,500  6.25%
Total $184,000 $45,250

Note that this plan design passes the new 5% gateway
imposed under the revamped 401(a)(4) regulations.
Prior to EGTRRA, HCE 1 would have been limited to
25% of compensation, or $25,000. Furthermore, to
reach the $25,000 limit (prior to EGTRRA), a contri-
bution in excess of 15% of pay may have been required
to reach the annud additionslimit for HCE 1. Thecom-
pany may have had to adopt amoney purchase plan to
assure that HCE 1 reached the maximum annud addi-
tionslimit. Notethat Code Section 404(a)(3) limitsthe
deduction to 25% of plan compensation, even where a
money purchase plan is used. [8404(8)(3)(V) as added
by EGTRRA] This may not be a concern, however,
where the employer is atax-exempt entity.

Example: Lindaisthe executivedirector of ABCC, a
nonprofit organization that has never been subject to
taxation. The board has decided to reward Linda for
her 20 years of service. She has been working for a
below-market rate of compensation. The board de-
cides to create amoney purchase plan for her.

Name  Compensation  Contribution % of Pay

Linda $50,000 $30,000 60.0%
Ben 20,000 600 3.0%
Carl 20,000 600 3.0%
Darla 10,000 300 3.0%
Totals $100,000 $31,500

Because Lindaisnot ahighly compensated employee
(and thereare no HCES), the dllocation isnondiscrimi-
natory. Thereis not a deduction issue because of the
non-profit status. 1f ABCC had previously been sub-
ject to tax such that the 25% deduction limit did ap-
ply, a403(b) plan could beused. EGTRRA put 403(b)
plans on par with qualified plans by eliminating the
maximum exclusion allowance computation such that
the $30,000 annua additions for Lindaneed only be
tested under Code Section 415. [EGTRRA §8632(3)(2)]

DeriNep BeneriT PLaNs ARE BAck

Certainly the repeal of Code Section 415(e) started
the comeback of defined benefit plans. EGTRRA will
only speed up this process.

To beginwith, the defined benefit dollar limit of Code
Section 415(b)(1)(A) has been increased from
$140,000 to $160,000. Additionally, actuarial reduc-
tions of the dollar limit for early retirement only oc-
cur whereretirement is before age 62. Under the old
rules, this reduction occurred for benefits commenc-
ing before Social Security Retirement Age. Also, in-
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creases for late retirement take place after age 65, in
contrast to Social Security Retirement Age under the
old rules. Finaly, these changes take place for limi-
tation years ending after 2001.

Theseassumptionsare used inthefollowing examples:

Pre-retirement interest:  6.00%
Post retirement interest:  5.54%
Post-retirement mortality: GAM ' 83 (50/50 blend)

Example: Joseph, age 52, with average compensa
tion of $160,000, wantstoretirein 10 years. Hewants
to establish a defined benefit plan providing for the
maximum benefit. Joseph may substantially increase

his benefits and deductions.
Limitation Annual Estimated
Year Benefit Lump Sum Deduction

12/31/02 $160,000  $1,973,933 $141,281

Derined BeNertT PLans AND 401 (k) Prans
Asindicated above, new Code Section 404(n) removes
el ective deferralsfrom the definition of employer con-
tributions for determining deductible limits. This
change now alows employers with rich defined ben-
efit plans to ingtitute 401(k) plans. Previously, Code
Section 404(a)(7) precluded such employersfrom hav-
ing a 401(k) plan, because the maximum deductible
contribution between thetwo plansisthe greater of the
minimum required contribution to the defined plan or
25% of compensation. [At the 2001 ASPA Annua Con-
ference, IRS officialsindicated that such aplan would
still be subject to Code Section 404(a)(7).]

Example: Employer X has three nonexcludable em-
ployees with compensation totaling $200,000. Em-
ployer X maintains adefined benefit plan that required
a 2001 contribution of $75,000. Employer X would
like to adopt a 401(k) plan. However, Code Section
404(a)(7) does not permit this. Because the defined
benefit minimum exceeds 25% of compensation
(%$50,000), there is no room for deductible contribu-
tionsto the 401(k) plan. After 2001, Employer X can
have a401(k) plan on top of the defined benefit plan.

Example: Joe, age 55, isareal estate broker, and has
Schedule C income of approximately $100,000 per
year. After talking to the actuary, it is determined
that Joe can contribute about $60,000 per year into a
defined benefit plan. Generally, this would preclude
the adoption of aDC plan, dueto the 25% deductibil-
ity limit under Code Section 404(a)(7). However, Joe
could institute a 401(k) plan and defer $11,000 into
the plan in 2002, plus a catch-up contribution of
$1,000. [8414(v) as added by EGTRRA]

Note that there would still be no room to deduct em-
ployer contributionsto the 401(k) plan where the 25%
limit of 404(a)(7) is exceeded by the defined benefit
minimum contribution. Accordingly, failed ADPtests
will need to be corrected by making corrective distri-
butions, not by the use of QNECs.
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Example: Annais a 52 year-old doctor making
$200,000 per year. Bob, her husband, age 55, works
two days per week for the corporation and earns
$40,000. Anna has no other employees. Here are
some options for Annato consider after EGTRRA:

Option 1: A profit sharing plan for 12/31/02;

Name Anna Bob Totals
Compensation ~ $200,000  $40,000  $240,000
Contribution $30,000  $30,000 $60,000

Note: Thisapproach stayswithin the new deduct-
ible limit of 25% of pay for a profit sharing plan.

Option 2: A profit sharing plan with a 401(k)
feature for 12/31/02:

Name Anna Bob Totals
Compensation ~ $200,000  $40,000  $240,000
Profit Sharing 30,000 30,000 60,000
401(k) 10,000 10,000 20,000
Catch-up 1,000 1,000 2,000
Total

Contribution $41,000  $41,000 $82,000

Option 3: A defined benefit plan for 12/31/02:

Name Anna Bob Totals
Compensation ~ $200,000  $40,000  $240,000
Annual Benefit 160,000 40,000 200,000
Est. LumpSum 1,839,597 459,899 2,299,496
Annual

Contribution $91,911 $32,917  $124,828

Note: The costsare cal culated under the Individual
Aggregate funding method.

Option 4: A defined benefit plan with a 401(k)
plan for 12/31/02;

Plan Contribution
Defined Benefit $124,828
401(k) 22,000
Catch-Up 2,000
Totals $148,828

Note: This plan is designed to take advantage of
the non-inclusion of 401(k) deferralsfor 2002 fis-
cal years and thereafter.

DeriNeD BeneriT/DEerINED CONTRIBUTION
CoMBINATION PLANS

EGTRRA increasesin defined benefit and defined con-
tribution limits have also enhanced the opportunities
for DB/DC combination plans. At the sametime, the
new cross-testing regulations increased the complex-
ity of this plan design. Some of the opportunities for
DB/DC design areillustrated in the case study below.

A professional corporationwith four ownersand four
employees has the following census:

Employee Age Compensation
HCE #1 60 $200,000
HCE #2 57 200,000
HCE #3 37 200,000
HCE #4 35 200,000
NHCE #1 51 60,000
NHCE #2 49 60,000
NHCE #3 24 40,000
NHCE #4 26 40,000
Total $1,000,000

Design 1. A cross-tested profit sharing plan could be
designed to allocate 20% of pay to each of the four
owners:

Employee  Compensation ~ Contributions % of Pay
HCE #1 $200,000 $40,000 20.0%
HCE #2 200,000 40,000 20.0%
HCE #3 200,000 40,000 20.0%
HCE #4 200,000 40,000 20.0%
NHCE #1 60,000 5,100 8.5%
NHCE #2 60,000 5,100 8.5%
NHCE #3 40,000 3,400 8.5%
NHCE #4 40,000 3,400 8.5%
Total $1,000,000 $177,000 17.7%

This cross-tested design will satisfy the 5%/1/3 rule
gateway contained in the new regulations.

Design 2: A single defined benefit plan could be de-
signed for the group if HCE #1 and #2 are interested
in the financial accumulation possibilities offered by
a defined benefit plan. If a defined benefit plan was
designed using the Section 415 maximum benefit for
al HCEs, the benefits and approximate cost break-
down is shown below:

Projected Monthly Normal
Employee Benefit Cost

HCE #1 $6,667 $163,169
HCE #2 10,667 148,693
HCE #3 13,333 26,844
HCE #4 13,333 23,269
NHCE #1 2,750 18,055
NHCE #2 2,750 14,779
NHCE #3 2,750 2,299
NHCE #4 2,750 2,616
Total $399,723

The aboveisageneral-tested design [i.e., the general
nondiscrimination test under Treasury Regulations
Section 1.401(8)(4)-3(c) isused]. Whilethisapproach
will likely be favored by HCEs #1 and #2, it will not
maximize the ultimate retirement accumulation for
HCE #3 and HCE #4.

Design 3: A separate DB and DC plan could be pro-
vided for the business by splitting the employees be-
tween plans as shown below:
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DB Plan DC Plan
HCE #1 HCE #3
HCE #2 HCE #4
NHCE #3 NHCE #1
NHCE #4 NHCE #2

Under this approach, both of the plans pass the mini-
mum coverage requirements under Code Section
410(b) by passing theratio percentagetest. Each plan
uses a safe harbor formula. The advantage of this
approach isasfollows:

1. The Code Section 404(a)(7) deduction limits do not
apply. Inother words, because no single employee
is covered by both aDB and a DC plan, the deduc-
tion limit of 25% of pay (or the minimum funding
reguirement in the DB plan) does not apply.

2. The DB/DC combination rules under the new cross-
testing regulations do not apply. The cost break-
down is shown below:

DB Cost
DC (Individual Aggregate

Employee Contributions Funding Method)
HCE #1 $163,169
HCE #2 148,693
HCE #3 $40,000
HCE #4 40,000
NHCE #1 9,960
NHCE #2 9,960
NHCE #3 2,299
NHCE #4 2,616
Totals $99,920 $316,776

This approach may very well fit the needs of all four
owners, but the younger NHCEs may be disappointed
participating in a defined benefit plan.

Design 4: It would be possible to set up both aDB
plan and a profit sharing plan for the 2001 plan year.
This approach, known as the flip-flop method, will
permit the plan sponsor to take two defined benefit
deductionsinasingleyear and two profit sharing plan
contributions in the following year. The deduction
for the profit sharing contributions would be limited
to 25% of pay under the new EGTRRA rules. The
DB plan would be designed as shown in Design #2
and the profit sharing plan would be cross-tested as
shown below:

Profit Sharing

Employee Compensation Contribution
HCE #1 $200,000 $13,500
HCE #2 200,000 13,500
HCE #3 200,000 40,000
HCE #4 200,000 40,000
NHCE #1 60,000 5,100
NHCE #2 60,000 5,100
NHCE #3 40,000 3,400
NHCE #4 40,000 4,400
Totals $1,000,000 $125,000
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For this approach to work, the annual profit sharing
allocation cannot exceed 12.5% of pay, as deducting
two years worth of profit sharing contributionsin a
single year islimited to 25% of pay. It also assumes
that pay will beincreasing, asadecreasein pay could
decrease the deductible amount. Some consultants
believe amoney purchase plan should be substituted
for aprofit sharing plan in this scenario.

The methodol ogy of theflip-flop method depends upon
the cooperation of the actuary, the administrator, the
accountant, and the client. Two issues are critical:

1. The corporate return must be filed on atimely ba-
sis each year (i.e., it may not be extended).

2. Inthe off-year, the DB must be funded after the due
date of the corporate return, but within six months
of the due date of the corporate return and the PS
plan must be funded after the due date of the corpo-
rate return, but within 30 days of such due date.

The deduction pattern for four yearsis shown below:

Date

Corporate  Funding PS Fiscal DB
Plan  Return  Date of PS Year Funding Date Fiscal Year
Year Filed  Contribution  Deduction of DB Plan  Deduction
2002 3/15/2003  4/14/2003 2003 3/15/2003 2002
2003 3/15/2004  3/15/2004 2003 9/15/2004 2004
2004 3/15/2005 4/14/2005 2005 3/15/2005 2004
2005 3/15/2006 3/15/2006 2005 9/15/2006 2006

As can be seen by the examples in this article, there
are numerous design opportunities presented by
EGTRRA for the plan sponsor looking to increase
retirement plan accumulations. It isthe authors' be-
lief that EGTRRA will serveto enhance the develop-
ment, maintenance, and improvement of small
business retirement plans. A

[Reprinted (with modifications) with permission
from the Journal of Pension Benefits, Vol. 9, No.
1, Autumn 2001. © Aspen Publishers, Inc., 1185
Avenue of the Americas, New York, NY 10036.]

Kevin Donovan, MSPA, CPA, EA, of Tucson, AZ, is a
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retirement plans to maximize the benefits to business
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Directors as well as the Government Affairs Committee.

Joan Gucciardi, MSPA, is President of Gucciardi Benefit
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(1992), 5500 Preparers” Manual (2001), The Pension
Distribution Answer Book (2001), and The Plan
Termination Answer Book (2001). She is Editor-in-
Chief of The Journal of Pension Benefits (Panel
Publishers, 1993-2001). Sheis a former Vice President
and current Board member of ASPA. Her professional
designations include MSPA, MAAA, CPC, CLU, and ChFC.
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Continued from page 2

Catch-Up Contribution Guidance

Heisallowed to characterize the $1,000 refund asa
catch-up contribution even though he is no longer
employed by the employer on his 50th birthday.

LIMITATIONS

There are three general limits that, if exceeded, give
rise to the ability to make catch-up contributions —
plan limitations, ADP limit, and statutory limits.

Plan Limitations— By virtue of plan design, an em-
ployer may haveimposed certain limitson how much
any eligible participant may defer. Thislimit may be
expressed as aspecific dollar amount (no eligible par-
ticipant may contribute more than $5,000 in any plan
year) or as a percentage of compensation limit (no
participant may contribute more than 10% of eligible
compensation in any plan year). Theregulations are
clear that any limit needs to be set forth in the plan
document and, at thistime, it appearsthat aclausein
adocument that statesthat the Plan Administrator has
theright toimposealimit onthedeferrals of HCEsis
not sufficient. Hopefully, additional guidancewill pro-
vide practitionerswith someclarity inthisarea, since
it isacommon practice to declare alimit outside of
the plan once mid-year testing is performed.

ADP Limit — To the extent aparticipant islimited on
how much can be contributed because of afailure of
the Actual Deferral Percentage test, then the amount
of the Excess Contribution (failure amount) is char-
acterized as a catch-up contribution to the extent that
it does not exceed the applicable catch-up limitation
for the year and is not distributed. Only elective de-

NEW MEMBER BENEFIT!

ASPA announces a new discount program on Technical Answer
Group, Inc. (TAG) services.

All ASPA members can now subscribe to TAG at a discount.

TAG subscribers have access to the proprietary TAG database of
guestions and answers, over 19,000 documents for research pur-
poses, and the ability to ask the TAG experts technical retirement
plan questions. The expertise of the TAG staff, coupled with the
Web site for TAG subscribers, means time is saved by not having
toresearch hard copy or surf the Internet for questionabl e explana-
tions.

For moreinformation and to sign up for a30-day trial subscription
(just $25), go to: www.TAGdata.com and select the “Trial Sub-
scription.” Or, if you're ready to subscribe, select “Get the Sub-
scription” and use the ASPA discount code 200201 to receive the
special ASPA member pricing.

ferrals made by HCEs can be treated as catch-up con-
tributions by reason of the ADP limit.

Statutory Limits — Once a participant has reached
the maximum deferral amount allowed by law [the
402(g) limit], or violates the maximum annual addi-
tion limitation in a given year, a catch-up contribu-
tion can be made.

Catch-up eligible participants may makedeferral elec-
tions during the year in anticipation of exceeding a
statutory or plan limit. However, contributions are
not actually characterized as catch-up contributions
until the end of the year. Thisis true regardless of
whether the participant formally designated any por-
tion of his or her elective deferrals as catch-up. In
other words, a designation by a participant is irrel-
evant in determining whether elective deferrals are
catch-up contributions, and such adesignationisnei-
ther required nor encouraged by the proposed regula
tions. Ultimately, none of the participant’s elective
deferrals will be treated as catch-up contributions
unless a statutory limit, plan limit, or ADP limit is
exceeded. Thus,itispossiblefor acontributionto be
designated as a catch-up contribution when initially
made (becauseit exceeded alimit asapplied on apay-
roll basis), but the contribution is ultimately charac-
terized asnormal elective deferralsat year-end. This
might happen, for example, when a participant in a
plan that limits elective deferrals to 15% of compen-
sation beginsthe plan year by deferring 20% per pay-
roll period, in anticipation of taking advantage of the
catch-up limit, but by midyear reduces the deferral
percentageto 3%. To determine whether elective de-
ferralsfor the plan year exceed aplan limit, the regu-
lations permit various limits applied throughout the
plan year to be applied using aweighted average based
on the number of yearsthe limit isin effect.

Top-Heavy TEeSTING

The proposed regulationsclarify that any contributions
madein the current testing year that are deemed catch-
up contributionsare disregarded in applying top-heavy
rules (e.g., catch-up contributions by key employees
will not trigger a top-heavy contribution for the non-
key employees). However, in subsequent years, the
catch-up contributions will be included as part of the
account balance in the top-heavy determination. This
preventsthe need for separate record keeping of catch-
upsfor top-heavy purposes becausethevalue of catch-
up contributions never hasto be separately tracked.

CoveRAGE TESTING
If aplanisusing the Average Benefits Test for cover-
agetesting, then similar to thetop-heavy rules, aplan
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ignoresthe catch-up contributionsin the current year,
but includes them as part of the account balance in
subsequent years.

AGGREGATION OF CATcH-UP AMOUNTS

Whether a participant participates in more than one
plan of the same employer or multiple plans under
different employers, the participant will belimited to
one overall catch-up contribution total for the year
(%$1,000 in 2002, for example).

UNIVERSAL AVAILABILITY

If an employer [determined on a related-group basis
under IRC §414(b), (c), (m), and (0)] sponsors more
than one plan that allows for elective deferrals and
has a catch-up provision in one of the plans, then all
plans must allow for the catch-up. However, Notice
2002-4 providesatransition rulefor 2002 under which
plans maintained by the same employer will betreated
assatisfying theuniversal availability test, eventhough
the plans' catch-up provisions have different effec-
tive datesin 2002, so long as no effective dateis|ater
than October 1, 2002. An exception isalso provided
in Notice 2002-4 for a plan that is qualified under
Puerto Rico tax law. Since Puerto Rico law does not
recoghize catch-up contributions, a plan that allows
catch-up contributions will not be treated as failing
the universal availability test merely because another
plan maintained by the employer under Puerto Rico
tax law does not include a catch-up provision.

Asfor other tests, oncethe catch-up contributions are
eligible on a nondiscriminatory basis, then they do
not have to be considered as an annual addition under
IRC 8415, as part of the Actual Deferral Percentage
Test, as part of the applicable deferral limit for the

ReporTING CATCH-UP CONTRIBUTIONS

In addition to the proposed regulations, Announce-
ment 2001-93 advised employers how to report el ec-
tive deferral catch-up contributions beginning after
December 31, 2001. For 2002, employersarerequired
to report participants’ elective pension deferrals on
FormW-2 in box 12 using Codes D through H and S.
For employees’ qualified catch-up contributions after
2001, employers must report the elective deferral
catch-up contributionsin thetotalsreported for Codes
D through H and S.

Going ForwARD

In spite of the administrative considerationsthat must
be addressed before catch-up contributions can be
offered to participants, the ability to make catch-up
contributions is an attractive and valuable benefit.
Considering the sunset provision contained in
EGTRRA, plan sponsors should make decisions re-
garding catch-upsas soon aspossible. Plansthat will
be offering catch-up contributions should use the
model amendment to implement this provision. The
model must be adopted by the end of the plan year in
which the provision isto become effective. A

Robert M. Kaplan, CPC, QPA, CFP, APA, is the Director
of Education and Consulting Services at McKay Hochman
Co., Inc., an employee benefits consulting firm located
in Butler, NJ. Bob is a member of the ASPA Government
Affairs Subcommittee on 401 (k). Bob lectures at public
seminars and in-house seminars on a variety of quali-
fied pension plan related topics.

SAVE
T H E

YOU ARE INVITED TO ATTEND
THE 2002 MID-ATLANTIC
BENEFITS CONFERENCE

DoubleTree Hotel Philadelphia ¢ Avenue of the Arts
Broad Street at Locust Street ¢ Philadelphia, PA 19107

year under IRC 8402(g), or for purposes of the de-
duction limits under §404.

Catch-up contributions are an elective plan provi-
sion. If aplanintendsto use them, then they must
be included as part of the EGTRRA good faith
model amendments released under IRS Notice
2001-57. In addition, communicating the new plan * Enjoy a great opportunity to learn the latest news on EGTRRA
provisions and limitations to participants, payroll Guidance!

vendors, and recordkeepers must be completed in * You will hear the latest updates on pension issues from
atimely manner. government agency experts and professionals from the

Employers who acquire plans as part of a corporate private sector. . _
transaction have up to two years to add a catch-up » Come hear the top officials and representatives
contribution provision to the acquired plan. In addi- of the IRS, Department of Labor, and
tion, if aplan sponsor permits catch-up contributions Department of Treasury. )

for nonunion employees, it must eventually allow them * ASPAis proud to join EBC, Inc. in co-
for employees subject to collective bargaining. Rec- sponsoring an educational conference
ognizing the difficulty of changing a plan subject to with the IRS.

collective bargaining, employers may delay allowing A complete brochure will be mailed soon.
catch-up contributions from bargained employees until To find out more, visit our Web site at
the plan year that begins after the termination of the www.aspa.org or contact the ASPA
collective bargaining agreement in effect on January Meetings Department at (703) 516-9300.

DATE
MAY 16-17

1, 2002.
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New Rollover Opportunities:

Be Cautious

by Michael C. Greenberg, QPA

CONGRESS HAS (FINALLY) AMENDED THE RULES RELATING TO ROLLOVERS BETWEEN QUALIFIED PLANS, 403(b)s,
IRAs, AND 457 PLANS, EFFECTIVE FOR DISTRIBUTIONS MADE AFTER 2001. HOORAY!

Sections 641, 642, and 643 of EGTRRA allow for
rolloversfrom and to most of the arrangementslisted
above. The chart on page 13 lists what rollovers are
permissiblefor 2001 and what will be permissible after
2001. Pleaseread the footnotes —they are important
to understanding the chart.

Be careful, full portability isnot yet aredlity. Thereare
till somerolloversthat are not permissible, eveninthe
Wonderful World of EGTRRA. (Yes, we are working
on atheme song!)

For instance, it should be noted that the changes un-
der EGTRRA that allow rollovers between 457 plans
and other retirement arrangements do not affect non-
governmental 457 plans. Rollovers will still be im-
permissible with regard to those arrangements.

Some other interesting facts that will amaze and im-
pressyour friendsinclude:

« Distributions attributable to after-tax contributions
from aqualified plan may berolled over to another
qualified plan or IRA. However, distributions at-
tributable to after-tax contributions may not be
rolled over to a 457 plan — governmental or other-
wise [Code Section 457(¢)(16)(B)].

» Therollover of after-tax contributionsfrom aquali-
fied plan to a qualified defined contribution plan
may only be executed through a direct trustee-to-
trustee transfer. [Code Sec. 401(a)(31), Code Sec.
402(c)(2)(A)]

» A qualified defined contribution plan must sepa-
rately account for any transfer of after-tax contri-
butions, including any related earnings. [ Code Sec.
402(c)(2)] IRAS, however, are not required to sepa-
rately account for after-tax contributions.

 After-tax IRA contributions may not berolled over
to anything except another IRA. [Code Sec.
408(d)(3)(A)(iD)]

Here's one of my persona favorites, in its origina

government speak:

Clause (i): If adistribution is made from an indi-
vidual retirement plan, and arollover contribution
is made to an digible retirement plan described in
section 402(c)(8)(B)(iii), (iv), (v), or (vi) with re-
spect to al or part of such distribution, then, not-
withstanding paragraph (2), the rules of clause (ii)
shall apply for purposes of applying Section 72.

Clause (ii): Inthe case of adistribution described
inclause (i) —

Section 72 shall be applied separately to such dis-
tribution, notwithstanding the pro rata allocation
of income on, and investment in, the contract to
distributions under Section 72, the portion of such
distribution rolled over to an €ligible retirement
plandescribedin clause (i) shall betreated asfrom
income on the contract (to the extent of theaggre-
gateincomeon the contract from al individual re-
tirement plans of the distributee), and appropriate
adjustments shall be made in applying Section 72
to other distributionsin such taxable year and sub-
sequent taxableyears.

Trandated into English, that meansif adistributionfrom
an|RA that haspost-tax money initisrolled into aquali-
fied plan, the distribution will be deemed to have been
made from pre-tax money first, regardless of the pro-
ration normally required. Since after-tax IRA contri-
butionscannot berolledinto qualified plans, thisallows
for the full pre-tax balance of an IRA to berolled over.

Under Code Sec. 401(k)(12)(B)(i)(I11), amounts re-
ceived under aSIMPLE 401(k) plan may not berolled
over to another SIMPLE 401(k) planbecauseaSIMPLE
401(k) planmay only receive €l ectiveand matching con-
tributions. When Congress wrote EGTRRA, it could
have amended Code Section 401(k)(12)(B)(i)(I1) to
alow rollovers to SIMPLE 401(k) plans. Congress
did not makethat amendment. Further, Revenue Pro-
cedure 97-9 limits contributions to SIMPLE plans to
employee and employer SIMPLE contributions seem-
ingly precluding rollovers. However, the model amend-
ment in Appendix A of Rev. Proc. 97-9 appears to
specificdly allow for rollovers. IRSmay have exceeded
itsauthority in Revenue Procedure 97-9 alowing plans
to adopt a provision that is not permissible under the
Code. In light of these discrepancies, these rollovers
bear somerisk. (Refer to footnote 5 for details.)

Remember, there are alot of rollover opportunities,
aswell as some pitfalls. Be careful! a

Michael C. Greenberg, QPA, is the vice president of the
Technical Answer Group, Inc. (www.tagdata.com). Michael
has been involved in pension administration and consult-
ing for over 24 years. He has earned the QPA designation
from ASPA as well as the paralegal certification in ERISA
from Long Island University.
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ROLLOVER SIMPLE ~ Roth SMPLE  haror e Qualified
‘ IRA IRA IRA SEP  401(k)  401()  403(b) 457 plan
'01 | '02_'01 ['02 0102 ‘01 | ‘02 _'01]’02 01’02 ‘01 |02 ‘01 ['02 ‘01 | 02
IRA yly NN vy v|{y N[N N|Y N|Y N|[Y N]Y
SIMPLE IRA velyve v vy vy vely ~N[ns n N[Y N[Y N[V
Roth IRA N[N N[N Y[Y N[N N[N N[N N[N N[N N[N
SEP y |y N[N v[y vy ~N[nw N[Y N[Y N[Y N]Y
SIMPLE 401(K) Y|Y N[N N|N Y|Y N[N Y[Y N|Y N|Y Y]|Y
Safe harbor 401(K) Y|Y N[N N[N Y|Y N[N Y[Y N[Y N|Y Y]|Y
403(b) Y|Y N[N N|N N|Y N[N N[Y Y[Y N|Y N]|Y
Governmental 457 N|Y N|N N[N N|Y N[N N|Y N|Y Y[|Y N]J|Y
Qualified plan Y|Y N[N N[N Y|Y N[N Y[Y N|Y N|Y Y]|Y
2“5;;:;:: ::;':”m"s NfY N[N N[N N|[Y N[N N|Y N|N N[N N|W
After-tax contributions
L RA yly N[N N[N N[N N[N N[N N[N N[N N[N

Note: A surviving spouse may roll over distributions into a tax-qualified retirement plan, 403(b) plan, or governmental 457 plan.
Hardship distributions cannot be rolled over. The rules relating to non-governmental 457 plans have not been changed by EGTRRA.

1. Only if the taxpayer’s adjusted gross income (AGI) for the tax

year does not exceed $100,000, and the taxpayer is not married
filing separately. [Code Sec. 408A(c)(3)(B)]

. Only after the individual has participated in the SIMPLE plan
for two years. [Code Sec. 408(d)(3)(G)(ii)]

3. Only through direct trustee-to-trustee transfer.

4. However, adistribution that is rolled over to atraditional IRA
may then be rolled over to a Roth IRA, if the individual other-
wise could roll over from the traditional IRA to a Roth IRA.

. Under Code Sec. 401(k)(11)(B)(i)(I1I), amounts received un-
der a SIMPLE 401(k) plan may not be rolled over to another
SIMPLE 401(k) plan because a SIMPLE 401(k) plan may only
receive elective and matching contributions.

401(k)(12)(B) Contribution requirements. —

401(k)(12)(B)(i) In general . — Therequirements of thissubpara-
graph are met if, under the arrangement —

401(k)(12)(B)(i)(1) an employee may elect to have the employer
make elective contributions for the year on behalf of the em-
ployeeto atrust under the plan in an amount which is expressed
as a percentage of compensation of the employee but which in
no event exceeds $6,000,

401(k)(12)(B)(i)(I1) the employer is required to make a match-
ing contribution to the trust for the year in an amount equal to
so much of the amount the employee elects under subclause (1)
as does not exceed 3 percent of compensation for the year, and

401(k)(12)(B)(i)(111) no other contributions may be made other
than contributions described in subclause (1) or (11).

Under Code Sec. 401(k)(12)(B)(i)(111), amounts received un-
der a SIMPLE 401(k) plan may not be rolled over to another
SIMPLE 401(k) plan because a SIMPLE 401(k) plan may only
receive elective and matching contributions.

401(k)(11)(B) Contribution requirements. —

401(k)(12)(B)(i) In general. — Therequirements of this subpara-
graph are met if, under the arrangement —

401(k)(12)(B)(i)(1) an employee may €lect to have the employer
make elective contributions for the year on behalf of the em-
ployeeto atrust under the plan in an amount which is expressed

Tue ASPA JournAL

as a percentage of compensation of the employee but which in
no event exceeds $6,000,

401(k)(11)(B+A3)(i)(I1) the employer is required to make a
matching contribution to the trust for the year in an amount
equal to so much of the amount the employee el ects under sub-
clause (1) as does not exceed 3 percent of compensation for the
year, and

401(k)(12)(B)(i)(111) no other contributions may be made other
than contributions described in subclause (1) or (I1).

Further, Rev. Proc. 97-9 says, “ Generally, no contributions may
be made during ayear to a plan using the 401(k) SIMPLE pro-
visions, other than those contributions described in section 2.03
below.

.03 Under a plan containing the 401(k) SIMPLE provisions,
each employee may elect to make salary reduction contribu-
tionsfor ayear of up to $6,000. The employer must make either
a matching contribution equal to the employee's salary reduc-
tion contributions, limited to 3% of the employee's compensa-
tion for the year, or a nonelective contribution for all eligible
employees equal to 2% of the employee's compensation for the
year. All amounts contributed under 401(k) SIMPLE provisions
must be nonforfeitable at all times.”

However, the model amendment in Appendix A of Rev. Proc.
97-9 appearsto alow for rollovers:

SECTION Ill. CONTRIBUTIONS
3.3 Limitation on Other Contributions

(a) General rule—No employer or employee contributions may
be made to this plan for the year other than salary reduction
contributions described in section 3.1, matching or nonelective
contributions described in section 3.2 and rollover contributions
described in §1.402(c)-2, Q& A-1(a) of the Income Tax Regula-
tions.

When Congress wrote EGTRRA, it could have amended Code
Section 401(k)(12)(B)(i)(111) to allow rollovers to SIMPLE
401(k) plans. Congress did not make that amendment.

IRS appears to have exceeded its authority by allowing a plan
to adopt aprovision that isnot permissible under the Code. Until
there is some clarification or further guidance, it appears that
the Code does not actually permit such arollover.
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MARK YOUR CALENDAR
2002 ASPA Annual

Conference
October 27-30

Washington Hilton & Towers

Washington, DC

The 2001 ASPA Annual Conference -
A Great First Impression

by Jay Kierman

INTRIGUING, ENLIGHTENING, AND EDUCATIONAL ARE ONLY A FEW OF THE TERMS THAT I WOULD USE TO DESCRIBE
THE ASPA CONFERENCE HELD OCTOBER 28-0OCTOBER 31, 2001. THE CONFERENCE TOOK PLACE IN WASHINGTON, DC
AND WAS ATTENDED BY WELL OVER 1,400 PARTICIPANTS. AS A FIRST-TIME ATTENDEE, I WAS VERY IMPRESSED WITH
THE OUTSTANDING AGENDA AND OVERALL QUALITY OF THE CONFERENCE.

The Conference commenced with achoice of eight ses-
sonsto attend. Since | work on aregular basis with
401(k) plans, | decided that it would be appropriate to
attend the “ Design Techniques for 401(k) Plansto En-
courage Enrollment and Ease of Administration” ses-
sion. Thehundredsof attendeesat thisclassall learned
some valuable techniques to increase participation in
401(k) plans. There were three important suggestions
regarding increasing enrollments: first, to implement
automatic enrollment whereby if an employee did not
make an elective deferral, he would be deemed to have
made a3% deferral; second, to increase the match; and
third, to increase educational materials and classes.
Questions were encouraged throughout the session.

Following this class, the Open-
ing General Sessiontook place,
a whichtime openingintroduc-
tions were made and awards
weregiven. At thissession, at-
tendees were afforded the op-
portunity to meet one another
in an informal manner. This
session was also a good transi-
tion period to the General Ses-
sion—"Pension Reform Passes!” These sessionswere
well-attended and attendees were educated (and en-
tertained!) about the new pension reform issues.

Following Monday’s breakfast, | attended the General
Session: “IRS Q& A.” The group of presenters at this
session explained the new IRS guidance on EGTRRA.
Presentersincluded |RS agentsand attorneyswho gave
us the opportunity to ask questions regarding the new
laws and regulations. They also gave us guidance in-
volving pension plans for the coming years.

Thenext sessonwasentitledGUST & EGTRRA.” A
significant number of new regulations were discussed
and written materials were provided for participantsto
read and study. The GUST remedial amendment time
frame and its procedures were presented in detail.

With great enthusiasm, | attended “Resolving Form
5500 Issues” This session was particularly exciting
for me, as| have had the opportunity to work on sev-
eral 5500s. At thisforum, | gained tips and informa-
tionontax filings. Anin-depth presentation wasoffered
on thetechniquesthat should be used to ensure that the
5500 forms are completed accurately and thoroughly.

Knowing whento fileand whereto fileinformation on
Limited Plan Reporting is crucia to an effective final
document. Some of the changes for the coming year
werediscussed, and tipswere offered regarding thefil-
ing of the form 5500 with the IRS.

| particularly enjoyed the session titled “ Compliance
Only Consulting in the Daily Vauation World.” This
seminar gave me the tools to understand and develop
consultant relationships. The presentation included in-
sightsinto loyalty, compliance, design, and assistance
with legidative changes. Loyalty was stressed severa
times. The presenter explained how loyal clientstothe
consulting firm are more likely to purchase additional
services, and how likely they will beto recommend their
consultant to other businesses. The importance of the
vishility of theconsulting firmvis-avisother businesses
was aso stressed. For example, visibility may include
tradeassoci ationsand the Chamber of Commerce. Other
important relevant topicsincluded creating aclient pro-
file, identifying one's team, daily valuation, and
trangitioning to acompliance-only world.

| had the opportunity throughout the ASPA Conference
to constantly be challenged. | found that the attendees
were genuinely interested in learning about the new,
exciting, enhanced opportunities available to us and to
our clients. The new information transmitted to usin-
cluded: increased deferra amounts, less compliance
testing, increased contribution and compensation lim-
its, and lessrestricted definitions of key employees.

| enjoyed the professional, yet informal setting. ASPA
created an effective atmosphere where professionals
from different backgrounds could meet and discusstheir
solutionsto different business and pension challenges.
| particularly enjoyed meeting people from all over the
country and discussing their backgrounds with them.

| would be remissif | did not comment on the ASPA
Annua Conference Committee and staff and their mak-
ing surethat our educational and accommodation needs
were met. Their level of organization isamodel that
we can usein our daily business dealings. Thank you,
ASPA, for agreat Conference!l After such arewarding
experience, | guarantee, you'll seeme again! A

Jay Kierman is a staff consultant at Ernst & Young LLP
in New York and works in the tax area. Jay is a graduate
of Yeshiva University.
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The “Personal” Side of the Visit to Capitol Hill

by Lisa Stifel, QPA, and Deborah Turner

ON OCTOBER 30, 2001, THE VISIT TO CAPITOL HILL WAS AN AMAZING EXPERIENCE FOR THESE TWO 2001 ASPA
ANNUAL CONFERENCE ATTENDEES. OUR MEETING WITH REP. DONALD MANZULLO (R-IL) RESULTED IN AN EXCITING
AFTERNOON VISIT TO THE CAPITOL BUILDING, WHICH CULMINATED WITH THE MEETING OF ONE OF THE MOST POW-

ERFUL AND RESPECTED WOMEN IN AMERICAN POLITICS.

This year, ASPA had encouraged Conference attend-
eesto sign up for meetings with their elected officials
to thank them for passing EGTRRA and to “offer our-
selves and ASPA as technical experts on pension is-
sues, and build arelationship with our Congressman.”
Sarah Simoneaux, CPC, amember of theASPA Board
of Directors, spoketotheattendeesat Monday evening's
“Rally for theVisittotheHill.” Sarah and Brian Graff,
Esg., ASPA's Executive Director, explained that our
visits could run the gamut from a brief conversation
with a staff member to an hour-long meeting with our
Senator or Congressman. Our particular meeting turned
into an “excellent political adventure!”

Our afternoon began with the shuttle bus dropping
our group off infront of the Supreme Court. Wethen
crossed the northeast lawn of the Capitol, where a
press conference was in progress. Along with other
ASPA Visit to Capitol Hill participants, we began our
afternoon viewing the US government in action. Gath-
ered in front of national television cameras for the
press conference were Captain Duane Woerth, presi-
dent of the Air Line Pilots Association (ALPA) and
Republican Senators Olympia Snowe (R-ME), John
McCain (R-AZ), John Warner (R-VA), Kay Bailey-
Hutchison (R-TX), Democratic Senator John
Rockefeller (D-WV), and severa others. The pur-
pose of the press conference wasto lobby for the pas-
sage of the Aviation and Transportation Security Act,
which was subsequently signed into law by President
Bush on November 19, 2001.

Our meeting was scheduled by ASPA with Rep.
Manzullo (R-IL) for 1:00 p.m. in his quarters at the
Cannon House Office Building on Independence Av-
enue. As we made our way down the corridor we
took notice of some of Rep. Manzullo's well-known
neighbors who also had offices on the second floor —
Reps. Patrick Kennedy (D-RI) and Mary Bono (R-
CA). Before Rep. Manzullo escorted usto hisoffice,
he introduced usto Rep. Lee Terry (R-NE) who was
sharing office space since his officesin the Longworth
House Building were closed due to the anthrax con-
tamination. We thanked Rep. Manzullo, Chairman

photos from top to bottom:

of the House Committee on Small Businesses, for his
support of EGTRRA and the Small Business Job Pro-
tection Act. We explained how the increased limita-
tions, catch-up contributions, and saver’s credit under
EGTRRA would benefit both empl oyees and employ-
ers of small businesses in Northern Illinois. Rep.
Manzullo engaged usin an amiable conversation about
our positionsat RSM McGladrey, Inc., wherewe serve
many small and medium sized businesses.

Being cognizant of his schedule, we were about to de-
part when he offered to take us on a persond tour of
the Capitol building, which had been closed to visitors
since September 11. We gladly accepted his invita-
tion. We accessed the Capitol through one of the many
tunnelsthat connect the House and Senate office build-
ings. While viewing high school student artwork dis-
played in the hallway, we met Rep. Dennis Rehberg
(R-MT), who stopped to speak with Rep. Manzullo
about the snowmobile ban in Yellowstone National
Park. (A proposed ban isin place to eliminate snow-
mobilesfromYellowstone by 2004 dueto the high pol-
lution emission levels of the
machines. However, thebanwould
cut approximately $16.5 million
from the local economy and elimi-
nate400jobs.) Reps. Manzulloand
Rehberg talked about meeting in
West Yellowstone, MT, to discuss
this polarizing issue.

Upon entering the Capitol, Rep.
Manzullo gave usan historical tour
of Statuary Hall, which was the
meeting place of the US House of Representatives un-
til 1857. Inthe corridor between Statuary Hall and the
Rotunda, we passed close by Senator McCain. Wepro-
ceeded to the Senate Chamber visitor's gallery where
webriefly listened to Sen. Larry Craig (R-1D) passion-
ately introduce legidation on fairnessin mental health
care coverage under Medicare. We noticed Sen. Ed-
ward Kennedy (D-MA) in chamber while Sen. Jesse
Helm (R-NC) watched from the gallery. Aswe made
our way through the halls of Congress, we passed Sen.

© 2001 Bill Petros

Good friends, George Taylor, MSPA, 2001 ASPA President, and Sarah Smoneaux, CPC, Chair of the Congressional
Outreach Committee, celebrate a successful Visit to Capitol Hill.

One of the groups of ASPA's 2001 \Misit to Capitol Hill participants pause before our nation’s Capitol.
The American spirit was proudly displayed at the Grand Hyatt during the 2001 Annual Conference.
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Majority Leader Tom Daschle (D-SD) surrounded by
reportersand staffers. Upon exiting the House of Rep-
resentativesvisitor’sgallery, Rep. Manzullo announced
“let me show you the best view in Washington.” On
thisbeautiful, sunny, fall afternoon we stepped out onto
the balcony outside Speaker of the House Dennis
Hastert's(R-1L) office and looked down upon the same
grand view that presidents have viewed on inaugura-
tion day. Wow! Aswe paused to take in the glorious
view of Washington, DC, past the Capitol Reflecting
Pooal, acrossthe Nationa Mdll to theWashington Monu-
ment and beyond, we contemplated whether the place
we stood, thischerished symbol of our democracy, was
supposed to be another target on September 11.

We are thankful that ASPA heeded President Bush’'s
call to Americato conduct business as usua and did
not cancel the 2001 ASPA Annual Conference or the
Visit to Capitol Hill. Though thelast two hours with
Rep. Manzullo included a roster of political who's
who, the day’s finale was meeting a woman that we
both hold in high esteem. On our departure from the
building through afirst floor corridor, we recognized
apowerful, intelligent woman who is as well-known
for her expertise in foreign policy as she is for her
exquisitetastein brooches. Wewere awestruck when
we noticed former Secretary of State, Dr. Madeleine

Albright, approaching us. Deb quickly gained the at-
tention of thefast-moving Dr. Albright and introduced
herself. This gave Lisa time to gain some compo-
sure, introduce herself as well and take notice of the
spider brooch pinned to her jacket. Dr. Albright had
said in a recent television interview that dignitaries
would be wary of her when she wore the spider pin.
With her warm smile, firm handshake, and pleasant
demeanor, we can say that the pin was only chosen
that day becauseit wasamost Halloween. Our meet-
ing Dr. Albright wasthe highlight of our trip to Wash-
ington, DC. Becausewe madeadecisionto adhereto
President Bush’'sadvice, asdid ASPA, we had amost
rewarding and unforgettable day. For us, October 30,
2001, will be aday to remember! A

Lisa A. Stifel, QPA, received her Bachelor of Science
degree in Finance from Central Connecticut State Univer-
sity. Lisa works for RSM McGladrey, Inc. in Rockford, IL,
supervising the compliance and administrative functions
of defined contribution retirement plans.

Deborah Turner is a manager in the Pension Administra-
tion and Consulting Division of RSM McGladrey. She
graduated from Ohio State University with a Bachelor of
Arts degree in Political Science and received a Masters in
Business Administration from Pepperdine University.

JANUARY 2002 ASPA
MEMBERSHIP STATISTICS
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ASPA MEMBERSHIP HISTORY

1998-2002

4700

Membership Count Comparison

Year
January 2002
January 2001
January 2000
January 1999

1998 1999 2000 2001 2002
YEAR

Count  NetIncrease Annual Increase
4,583 +476 11.6%
4,107 +270 7.0%
3,837 +166 4.5%
3,671 +314 9.0%
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Presidential Year in Review

by George J. Taylor, MSPA

WELL, IT'S ALL OVER. I HAVE JUST COMPLETED MY LAST OFFICIAL ACT AS PRESIDENT OF ASPA. I ATTENDED THE
COUNCIL OF PRESIDENTS AND COUNCIL OF PRESIDENTS ELECT (COP/COPE) MEETING IN SCOTTSDALE, AZ. IN TYPI-

CAL FASHION, I AM SITTING AT THE AIRPORT ON MY WAY HOME WRITING TO YOU.

AS IS THE CUSTOM, I WAS

REQUESTED TO PROVIDE AN ARTICLE REVIEWING MY PRESIDENTIAL YEAR. WHERE DO I START?

With great pride, throughout the rest of my profes-
sional career, | will beableto say | served asASPA's
President. ASPA overall had agood year, and | would
love to take credit for that, but | can’t. It was the
incredible dedication and hard work of so many vol-
unteers and the talented ASPA staff, as well as the
support of al our members that made this happen.
Thisyear'ssuccessisaresult of theleadership of prior
years Presidents, their Executive Committees, and
talented Boards of Directors.

Itistimefor al ASPA membersto pat themselveson
the back, at least momentarily, and to take pride in
this great organization. Hereisthe short list:

MEMBERSHIP
 Total membership reached nearly 4,600.

» Thereare over 850 QKAS.
» Our member retention rateis, incredibly, over 95%

e Our ABCs continue to grow. There are currently
12 ABCs and several more are planned.

Epucation & EXAMINATION
e The first year of window based examinations and
theavailahility of instant passor fail markswent well.

» ThePension Administrator’s Course PA-1A isnow
online.

 TheEducation Task Force continuesto work toward
arestructuring plan. Hopefully, afinal report will
be presented to the Board this year.

CONFERENCES

* In spite of the events of September 11, thisyear's
Annual Conferencewasour second largest ever. We
werethefirst large group to visit the Hill after Sep-
tember 11. Our legidators realy appreciated see-
ing ASPA members.

» Wewill hold our first 401(k) Sales Summit Febru-
ary 28-March 2, 2002.

» InMay 2002, ASPA and the IRS will co-sponsor a
conferenceinthe Baltimore/Philadelphiaarea. This
conferencebringsthetotal co-sponsored ASPA/IRS
Conferencesto four.

» Therehavebeenlotsof webcastsand thereare many
more to come.

» We now have the availability to do online registra-
tions for conferences.

e The 2001 Summer Academy was a success.

Tue ASPA JournAL

GOVERNMENT AFFAIRS
« We got Pension Reform — EGTRRA!

¢ GAC has met with, and will continue to meet with,
the IRS, Department of Treasury, DOL, and the
PBGC on matters of materia interest.

« Our Executive Director, Brian Graff, Esg., contin-
ues to work with our legislators on important is-
sues. Thereisalot of “stuff” going on.

e TheASPA PAC hasbecomeanimportant vehiclein
getting our messageto the correct people.

THE BoARD oF DIRECTORS

e The Board approved new procedures that went
into effect on November 1 and were adopted to
handle ASPA disciplinary cases and referrals
from the Actuarial Board of Conduct and Disci-
pline.

« A decision was made to change how the Board op-
erates. Thefirst stepinthe processwill beto agree
on our core purpose and corevalues. Thistask was
addressed at the January Board Retreat.

THE NatioNAL OFFICE

e Our marketing firm has made significant progress
in assisting with the promotion of our QKA desig-
nation. Plans are underway to promote our desig-
nations to the end-user, your clients.

At the final 2001 Board Dinner, | expressed that be-
ing ASPA President was like having a brief opportu-
nity to steer alarge ship already at sea. Adjustments,
of course, must be made slowly and with great care.
Your time at the helm is short and thejourney islong.
| am thankful for having the opportunity to have been
at the helm and thankful to my Executive Committee,
the Board of Directors, and the ASPA staff for al of
their support. They made this past year very enjoy-
able.

| hope that at some future point, an ASPA President
writing a future article will be able to say that my
presidency had something to do with the success of
ASPA during his’her term. A

George J. Taylor, MSPA, EA, is senior vice president of
ARIS Pension Services, a division of ARIS Corporation
of America in State College, PA. He is currently serving
as ASPA’s Immediate Past President. He has served as
ASPA’s President, Vice President, and co-chair of the
Government Affairs Committee.
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Focus aoN ABCs

One of ASPA’s Newest Additions: The ASPA
Benefits Council of the Texas Gulf Coast

by Jim Black

HOwDY Y'ALL. IS ASPA A GREAT ORGANIZATION, OR WHAT? MANY OF US HAVE ONLY SCRATCHED THE SURFACE!

This is our first year — six months to be exact; and
thanksto our fantastic Program Committee Chairper-
sons, Rich Shulman, MSPA, and Sheila Jaynes, we
have al enjoyed two great workshops and have two
more planned. Brian Graff, Esg., ASPA’'s Executive
Director, headlined our first workshop in October, giv-
ing an “every thumb up” presentation on EGTRRA
(with only one Seinfeld imitation — we all wanted
more), and Craig Hoffman, APM, ASPA’s President,
led awell-reviewed presentation on GUST in Decem-
ber. Next month we look forward to a presentation
by Stuart Hack, APM, (ERISA Counsel and author)
and Rob Fowler (ERISA Counsel) on “Managing Fi-
duciary Liabilities and Plan Costsin Your Qualified
Plans,” which will help our members gain valuable
CE credits.

The Lone Star Council, which meetsin Houston, cur-
rently has about 60 members and we are adding five
to ten new members each month. These results are
thanksto our active Board of Directors and especially
to our Membership Committee Co-Chairs, Varleen
Doyle and Asya Karpinos, QPA. | should add that
the budget for the events is on target because of the
outstanding work of our Treasurer, Mike Brasher,
QPA, and our corporate member sponsors: Hand Ben-
efits & Trust, Wells Fargo Bank, Deloitte & Touche,
Malcolm Thompson & Associates, and Compass
Bank.

But more than anybody else, our existenceisafunc-
tion of the outstanding support, guidance, and en-
couragement we received from Amy Iliffe, ASPA
Director of Membership and ABC Coordinator, and
Carol Skinner, QPA, Chair of ASPA’'s ABC Com-
mittee and Past President of theAtlantaABC. Amy’s
help and Carol’s mentorship and encouragement
were crucial to the process.

People do not alwaysfully appreciate the tremendous
organization that ASPA is until they get actively in-
volved. | know that | did not. ASPA’s people, pro-
grams, and total commitment to professional
excellence and the protection and enhancement of our
private pension system are one of akind in our indus-
try. Without ASPA and its committed professional
membership acrossthe country, people depending on
our private pension system would not be nearly as

well-served or informed. Additionally, the Lone Star
Council would not exist at thistime.

Because of ASPA, we were able to meet with Con-
gressman Kevin Brady (R-TX) (theonly Congressman
on the House Ways and Means Committee from the
Texas Gulf Coast), and with Brian Graff’s encour-
agement and support, the office of Senator Kay Bailey
Hutchison (R-TX). Staff members of Congressman
Brady and Senator Hutchison indicated that the Lone
Star Council would be used as a key resource as they
considered introducing and/or reviewing any legisla-
tion that might impact the private pension systemin
the US. Congressman Brady joined Brian Graff at our
inaugural meeting on October 4, 2001.

In the future, we look forward to creating a scholar-
ship fund to support the education of future pension
professionals, supporting an intern program for stu-
dentswith aninterest in working in the pension arena,
and to creating a shadow organization which will pro-
videtimely and helpful information to our Texas Gulf
Coast Plan Sponsor Community —all aswe continue
to grow and support our members. One of our Pro-
gram co-chairs, Sheila Jaynes, was able to place an
articleinthe Houston Human Resource Management
Association (the largest in the US) monthly maga
zine — out of which we have aready benefited from
considerable additional interest in our programs.

If you are interested in membership, please contact
Varleen Doyle at (713) 319-1661. For information
about upcoming meetings contact Richard Shulman
at (281) 453-8320. a

Jim Black is a National Sales and C(lient Service
Consultant with Wells Fargo Bank Texas, NA in their
Institutional Trust and Investment Services Group,
Houston, TX. Prior to joining Wells Fargo seven years
ago, Jim was associated with Credit Suisse as Manager
of their Houston Regional Office. Jim appreciates the
people, resources, and commitment to excellence that
is embodied by ASPA and every active member with
whom he has come in contact. As one very experi-
enced, credentialed, and highly regarded Lone Star
Council member noted, an ASPA credential is the only
one that he would accept as indicating that a job
candidate could actually “do the job.”
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PIX Digest

THE PENSION INFORMATION EXCHANGE (PIX) IS AN ONLINE SERVICE FOR PENSION PRACTITIONERS. FOR MORE

INFORMATION ABOUT PIX, CALL (805) 683-4334.

EGTRRA Continues To DominaTE PIX
Discussions

Of dl the EGTRRA issues, perhapsthe most frustrat-
ing issues concern various states needing to conform
their tax codes with EGTRRA. While many states
automatically conform to federal tax code, not all do.
A preliminary list of statesthat may need to take sepa-
rate action to conform include Alabama, Arizona,
Arkansas, California, District of Columbia, Georgia,
Hawaii, Idaho, Indiana, lowa, Kentucky, Maine, Mas-
sachusetts, Minnesota, New Jersey, North Carolina,
Oregon, South Carolina, West Virginia, and Wiscon-
sin.

For many states, conforming amendments have been
aroutine matter. However, with the recession, many
states are finding their budgets squeezed. Since
EGTRRA pension provisions are typically “scored”
astax expenditures, the political situation may make
it more difficult for conforming amendments to be
adopted.

PIX users have been discussing the implications
of states not conforming with EGTRRA. Opin-
ions vary, depending on the state involved, of
course. It is possible that participants could be
taxed on just additional amounts of contribution.
However, it is also possible that plans could be
“disqualified” under state tax codes, resulting in
loss of full deductions. Participants taking advan-
tage of new liberalized federal rollover rules could

have their entire rollover inadvertently taxed at
their state level. It is also theoretically possible
that a plan could find itself caught between fed-
eral and state requirements.

PIX users in the affected states will continue to
discuss ideas on how to advise their clients. To
read the discussions, download thefile egtstat2.fsg.

CONTINGENT SuccesSOR TRUSTEE

This thread discusses the possibility of naming a
contingent successor trustee in the event of the
death of the primary trustee or trustees. Thisisa
real concern for single participant, or husband and
wife plans. There could be a significant delay in
an executor or court appointing a successor trustee
for aplan. The PIX user waslooking for language
that could be used to address this upfront, appoint-
ing the contingent trustee in the document, but in
a way that this person would not be a current
trustee.

Derrin Watson, our managing sysop (and an attor-
ney) proposed a simple sentence to handle this.
“Initially, John and Mary Doe or their survivor shall
be the Trustee. If both of them fail to qualify, or
cease to act as Trustee, then xxxxxxxxx shall be-
come the Trustee.”

Thisisatimely thread with GUST restatements upon
us. It may be advisable to recommend such aclause.
To read the entire thread, download conttr2.fsg. A

Date Location Event

ASPA BENEFITS CouNCILS CALENDAR OF UPCOMING EVENTS

February 5 Delaware Valley What You Need to Know About Catch-Up Janice M. Wegesin, CPC, QPA

Contributions (pre-recorded webcast presentation)
February 5 Texas Gulf Coast 401(k) Fiduciary Issues Stuart Hack, APM,
and Rob Fowler
February 14  Central Florida Designing Plans after EGTRRA Joan Gucciardi, MSPA, CPC
February 20 North Florida Show Me The Money! An Entertaining Al Otto, APM, CLU, ChFC

Look at the Expenses Associated
with 401(k) Plans

February 21  Cleveland DOL Investigations DOL representative — TBA
March 5 Delaware Valley The Future of Social Security Dr. Olivia S. Mitchell

Speaker
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Reach the pinnacle of success!

February 28 - March 2,2002

Doubletree Paradise
Valley Resort

Scottsdale, Arizona

Register online at
www.aspa.org!

Graphic art provided by Hartford Life

CALENDAR OF EVENTS

2002

Jan 31-Feb 1

Feb 28-Mar 2
Mar 31

Apr 26

Apr 30

May 1-31

May 2-3
May 4-5

May 4-7

May 16-17

May 17

May 22
Jun 13
Jun 14
Jul 27-31
TBA

Sep 30

Oct 27-30
Oct 31

Dec 4
Dec 31

Dec 31

ASPA CE
CREDIT

Los Angeles Benefits Conference, 15
Los Angeles, CA
401(k) Sales Summit, Scottsdale, AZ 15
Early registration deadline
for spring exams
Registration deadline
for spring weekend classes
Final registration deadline
for spring exams
C-1, C-2(DB), C-2(DC) *
spring exam window
Great Lakes TE/GE, Chicago, IL 15
C-1, C-2(DB), C-2(DC), C-3, and C-4 15
weekend classes, Chicago, IL
Business Leadership Conference, 20
Lake Tahoe, NV
Mid-Atlantic Benefits Conference, TBA
Philadelphia, PA
Postponement deadline
for spring exams
C-3 and C-4 exams *
Northeast Key Conference, Natick, MA 8
Northeast Key Conference, White Plains, NY 8
Summer Conference, San Diego, CA 20
Three Best of Great Lakes, TBA 8
Early registration deadline
for fall exams
Annual Conference, Washington, DC 20
Final registration deadline
for fall exams
C-3, C-4, and A-4 exams *
Deadline for 2001 edition exams *x
for PA-1 (A&B)
Deadline for 2001 edition exams *xk

for Daily Valuation

* Exam candidates earn 20 hours of ASPA continuing education
credit for passing exams, 15 hours of credit for failing an exam with
a score of 5 or 6, and no credit for failing with a score lower than 5.
** PA-1A and B exams earn five hours of ASPA continuing education
credits each for passing grades.
*** Daily Valuation exams earn 10 hours of ASPA continuing educa-
tion credits each for passing grade.

DID YOu KNOW?

Did you know that on Friday, January 11, 2002, ASPA's very
own Executive Director, Brian Graff, Esq., was a guest on
CNBC's Power Lunch to discuss the Enron bankruptcy, its im-
pact on retirement savings, and the proposed legislation to
deal with the issue?
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