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IRS Issues 401(k)/(m)
Safe Harbor Guidance

by John P. Griffin, J.D., L.L.M. and Charles D. Lockwood, J.D., L.L.M.

eginning in 1999, a plan sponsor may avoid perform-

ing the actual deferral percentage (ADP) test under
Code 8401(k) and the actual contribution percentage (ACP)
test under Code 8401(m) by adopting a “401(k) safe harbor”
plan. The Internal Revenue Service recently issued Notice
98-52 which provides guidance for employers that wish to
utilize the 401(k) safe harbor plan design. This explanation
provides a summary of the IRS guidance and makes observa-
tions that one should consider as they assess the use of a
401(k) safe harbor plan design.

Defined Benefit Plans
by Brian H. Graff, Esq.

Notwithstanding the current distrag
tions here in Washington, ASPAs gov
ernment affairs committee continues
pursue legislative initiatives to expa
and reform the private retirement syg- By adopting a 401(k) safe
tem. In particular, ASPA has recentl
been working with the Pension Benefit eliminate the annual admin-
Guaranty Corporation on a series of irfi- istrative costs of performing
tiatives to make defined benefit plans the ADP/ACP tests and can
more attractive to employers. Led by ifs avoid the problems com-
Executive Director, David Strauss, t

Continued on page 24

Highly Compensated Employees

WASH | NGTON UPDATE In General (HCESs) or having to make unwanted

ASPA Works to Promote

A 401(k) safe harbor plan refunds to HCEs.
allows an employer to avoid
running the ADP and ACP
tests for a plan year, provided
the employer is willing to
make a rather generous
matching contribution or
0 nonelective contribution to

participants under the plan.

Observation: Employers that al-
ready provide a generous match or
nonelective contribution should se-
riously consider the 401(k) safe har-
bor plan design. The requirement to
perform ADP/ACP testing can be
avoided completely in most situa-
tions. However, an employer must
be aware that: (1) a 401(k) safe har-
bor plan must provide 100% vesting
for the safe harbor contributions; (2)
the employer may not impose a last
day of employment rule or a 1,000
hour of service requirement as a con-
dition to receive the safe harbor con-
“tributions; (3) the employer must

harbor plan, an employer can

monly associated with the
ADP/ACP tests, such as hav
ing to limit the deferrals for

Actuaries, Consultants, Administrators and Other Benefits Professionals



decide before the beginning of eachmatching contribution for HCEs than

year that the plan will provideyn-

for non-HCEs at any rate of elective

der its termsfixed safe harbor con- deferrals.

tributions (safe harbor contributions ,
may not be discretionary); and (4)
the employer must provide partici-
pants with a written notice of the safe
harbor provisions each year.

ADP Test Safe Harbor

A 401(Kk) plan will satisfy the
ADP safe harbor if: (1) the employer*®
provides either a Safe Harbor Match-
ing Contribution or a Safe Harbor
Nonelective Contribution; (2) the
employer provides a Safe Harbor No-
tice (discussed below) to all eligible
participants; and (3) the plan meets
all the other requirements in the IRS
guidance.

Safe Harbor Matching Contribu-
tion: An employer may provide a
Safe Harbor Matching Contribution
under a “basic matching formula” or
an “enhanced matching formula.”
Under either formula, the Safe Har-
bor Matching Contribution must be
100% vested when made to the plan
and may not provide a greater rate of

A plan satisfies theasic match-
ing formula requirement if it pro-
vides a 100% match on each non-
HCE's elective deferrals up to 3%
of compensation and then a 50%
match on elective deferrals from

and (2) a 150% match on each
participant’s elective deferrals up
to 3% of compensation. In both
cases, an employee would receive
a matching contribution equal to
or greater than the amount he/she
would receive under the basic
matching contribution formula, no
matter how much the employee

3% to 5% of compensation. defers.

A plan satisfies thenhanced Safe Harbor Nonelective Contri-

matching formula requirement if bution: An employer may provide a
it provides a matching contribu- Safe Harbor Nonelective Contribu-
tion on each non-HCE’s elective ion by making a nonelective em-
deferrals that at any rate of defer ployer contribution of at least 3% of
ral will provide an aggregate compensation for each eligible non-
matching contribution that is at HCE. The Safe Harbor Nonelective

least equal to that provided undefContribution must be 100% vested
the basic matching formula. InWhen made to the plan and must be

addition, the enhanced matchingnade for all eligible non-HCEs, re-
formula may not provide for a 9ardless of whether they defer under

greater rate of match as anfheplan.
employee’s elective deferrals in-Observation: An employer that has,

crease. For example, the follow-8nd expects to continue to have, a
ing formulas are enhanced matchioP-heavy 401(k) plan should con-
ing formulas: (1) a 100% match Sider making a Safe Harbor Nonelec-
on each participant’s elective de-

ferrals up to 4% of compensation Continued on page 26
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Speech for EBRI Forum

by Carol R. Sears, FSPA, CPC
Focus on GAC y Carol R. Sears

My name is Carol Ruth Sears. |

E B R I FO ru m am President of the American Soci-
ety of Pension Actuaries, an Enrolled

Ad d resses Actuary, a Fellow in the American
Society of Pension Actuaries, a Cer-

- - tified Pension Consultant, and a Vice

S O C I al S e C u rl ty President of a third party administra-
tive, recordkeeper and actuarial firm

in Peoria, Illinois that serves small
ISS u eS business pension plans. We provide
professional service to over 1,100
by Carol R. Sears, FSPA, CPC small business private pension plans
covering about 100,000 participants.

he Employee Benefit Research Institute (EBRI) spdg‘gg;‘; dzéi n‘i'r?b”uiij‘r:epl‘;ﬁgy'va'“ed

sored a policy forum on December 2, 1998. The forum my major theme for today is
was to present various ideas and perspectives aliieytend drivers of cost with an emphasis on

Ideology: Are Individual Social Security Accounts FeaS’ibIé’r?g:g ?no’ﬂ‘?’ehmf/’a‘i‘gdp:;‘]’lC::élyhirvi

might errors be handled in privatized
Social Security Accounts because
any of the proposed schemes will
naturally have to handle errors.
Each of the routine cost drivers

listed are hugely more costly when
an error has to be corrected—each
of these drivers have multiple respon-
sible parties communicating to make

EBRI has held two policy forums Deputy Commissioner of the Office
per year since 1990. Their goal is taf Policy, Social Security Adminis-
bring together a cross-section oftration; Senior Fellow at the Urban
EBRI sponsors, congressional andnstitute; representatives of the
executive branch staff, benefit ex-American Payroll Association; State
perts, academics, interest groups an8treet Bank as well as Fidelity In-
labor to examine public policy issuesvestments directors; two former
This is the first forum at which ASPA Commissioners of Social Security;

was asked to be a speaker. and more. i -
The session titles were as fol- | participated in Session 3. My funding flow into the plan or out of
lows: challenge was to discuss the differiN€ Plan correctly. Cost is two-fold

1. Sensitivity of Individual Account €nces and drivers of administrative?Nd includes human effort to fix as

Performance to Administrative COStS in émployment-based definedfvell a> deposit to make a plan
Costs contribution plans, relating this re- Whole”. Cost s two-fold as it in-

. L search to the current Social SecurityUdes human effort plus the “fix it”
2. Basic Administrative Tasks and. ggost.

Theoretical Constructs individual account debate. EBRIwa . _ _
particularly interested in describing Privatized Social Security Ac-

3. Employer and Government Rolesand analogizing the “nuts and bolts*cOUNts will be record-kept by a simi-
in COlleCting Contributions and to attendees who may be unaware d'ﬁr group that would include

Crediting Social Security Ac- actual day-to-day administrative ac--articipant, Employer, Recordkeeper
counts tivities. and Fund. Plus, Government could

4. Lessons from Abroad The message | attempted to imPe involved. Each relies on the other

5. Defined Contribution Plan Ad- Partwas where, why, and how do er." thﬁ pnvate_wo;lld and as sgcg WI-“|
ministrators rors occur during the recordkeeping?® the case in the privatized Socia
_ _ process in the private plan world, and>€Curity world, too. If any one party
6. Panel Discussion how might privatized Social Securitym"’_‘kes a mistake—correction re-
Other speakers included severahccounts manage errors/corrections24!f€S:
renowned EBRI researchers; the » Discovery
Continued on page 12 Continued on page 13
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The Attorney-Client
Privilege Is Not Absolute
In ERISA Matters: Beware
of the Fiduciary Exception

by Jeffrey A. Rich, JD, CPA

ecent case law has focused attention on the prob;élﬁee concerning matters which af-
ect trust property The derivation

of the potential for loss of the attorney-client privis nis doctrine is discussed in a Dela-
lege for communications in the ERISA context. The courtare decisionRiggs National Bank
made, ERISA fiduciary exception to the attorney-client priVit ashington, D.C. v. Zimmér:

. .. . nitially, and most importantly, it
lege and the multiple parties involved in the ERISA contexLnust be noted that the trustees

heighten the significance of identifying which party thenave substantive fiduciary duties
attorney is advising and in which capacity the party is actin%the beneficiaries. The special

. . .Jelationship puts this case in an
The rule which may be distilled from the cases that deal Witfiyely different context than a

the issue of an employer’s privilege is: If the attorney’s advicgmple motion for discovery

. L . ainst a claim of privilege. In-
Is given to an employer acting in its capacity as the ERIS??edibly, counsels agree that

plan’s sponsor and/or the ERISA trust's settlor, the adviGgnerican case law is practically
generally will be covered by the privilege; if, on the othenonexistent on the duty of a

hand, the attorney’s advice is given to an employer acting fifStee In this context. But our
treatise writers have not been si-

its capacity as an ERISA plan fiduciary, the advice will likelyient. Thus, Professor Scott writes:

not be covered by the privilege. ‘A beneficiary is entitled to in-
spect opinions of counsel pro-

This article discusses the com-The Fiduciary Exception to the cured by the trustee to guide him

mon Iayv background of the_flducn_:\ryAttorney-Cllent Privilege in the administration of the
exception to the attorney-client privi-

lege, the application of the fiduciary Con_wrwo?dLa\{v Backgrott'mdt the at trust.
exception in federal question cases, € liduciary exceptionto the al- | Scott on Trusts, 3d Ed., §173.

and the application of the fiduciary '°0™eY-client privilege is based upon: The trustee has been described as
exception in the ERISA context. TheCOmMMon law fiduciary duties owed - a mere representative whose func-
article then discusses recent case lafjy @ rustee to his beneficiaries. Gen- tion is to attend to the disposition
which refines the fiduciary exception erally, under American common law, - and maintenance of trust property
by focusing on the employer's role frust beneficiaries are entitled to have so that it may be enjoyed by the

relative to the legal advice rendered2Ccess 10 legal advice rendered to a
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beneficiaries in the manner pro-
vided by the settlot.

The Application of the Fiduciary
Exception under Federal Law

The seminal case applying the fi- tion raised by the briefs is whether
duciary exception under federal com-

mon law isGarner v. Wolfinbarget
In Garner, shareholder-plaintiffs

brought a class action against a cor- able him to invoke thé&arner
poration and its officers for manage- analysis.

ment improprieties based upanter

alia, alleged violations of federal se- tity of interests.

curities laws. The Fifth Circuit, per-

suaded by English trust law, decided Secretary has been delegated spe-
that the shareholders’ right to obtain cifically the authority to sue in the

attorney-client communications di-

rected to the corporation outweighed ries. The legislative goal was to

the corporation’s right to the privi-

lege:
The District Court relied upon
two English cases . ... Both cases
treat the relationship between
shareholder and company analo-
gous to that between beneficiaries
and trustees, a basis which the

defendants in the present case say

has no viability for American cor-
porations. Though not binding
precedents, these English
cases are persuasive recogni-

tion that there are obligations] he appllcablhty of the fi-

however characterized, that

run from corporation to shared ucia ry exce pt| on de-

ception) undeGarner was applied judgment. The defendants ob-
despite the fact that the plaintiff in jected to the filing of the
that case was the Department of La- affidavit, arguing that the affida-
bor, rather than the plan participants: vit was privileged under the at-
torney-client privilegé? Citing
Fitzsimmonsthe District Courtin
Washington Staresolved the is-
sue of whether the plan sponsor
was properly viewed as
DiFilippo’s client for purposes of
the attorney-client privilege:

When an attorney advises a fidu-
ciary about a matter dealing with
the administration of an employ-
ees’ benefit plan, the attorney’s
client is not the fiduciary person-
ally but, rather, the trust’s benefi-
ciaries.

Indeed, the only really close ques-

the Secretary’s status is suffi-
ciently similar to the beneficiaries
of the pension fund so as to en-

In this court’s view,
there exists such a sufficient iden-
In 8502(a) of
ERISA, 29 U.S.C. §1132(a), the

interest of pension plan beneficia-

ensure more effective enforce-
ment of the statutory standards
governing pension plans and plan
fiduciaries than could be obtained
through reliance only on private
beneficiary actions.

The Act [ERISA] established, in
clear and unmistakable terms, that
a pension fund is an independent
entity, separate from the em-
ployer. To safeguard pension as-
sets, ERISA includes elaborate
rules concerning the identity of
the fiduciary, the standards of care
to which he must adhere, the
scope of permissible transactions
with regard to plan funds, re-
porting and disclosure require-
ments, and criminal and civil
liability for violations of these
standards.

In Washington-Baltimore
Newspaper Guild, Local 35 v. The
Washington Star Company
former plan participants sued the
plan’s sponsor and trustees for

holder and must be given retpends upon the nature of

ognition in determining the
applicability of the privilegé. the

The Application of the
Fiduciary Exception in
ERISA Cases

The statutory basis for the appli-

cation of the fiduciary exception in

ERISA cases is found in ERISA Part

4, Title I, wherein the common law

of personal trusts is incorporated (to

the extent appropriaté)in Donovan
v. Fitzsimmongthe fiduciary excep-
tion was first applied in ERISA liti-
gation. InFitzsimmonsthe good

cause rationale (i.e., the fiduciary ex-

provided to the employer.

One commentator has stated
that “the concept of the pension
plan as a separate entity under
ERISA may be difficult for
some attorneys to accept since
they formerly provided advice for
a plan as a consequence of their
services for the employer.” . ..
However, as “difficult” as that
concept may be for th8tar to
accept, thestar should have se-
cured separate legal counsel had
it sought to maintain confidenti-
ality in its communications about
the Plan'®

attorney's consultation

breach of fiduciary duties over a
plan amendment, which had the
effect of reverting plan assets af-
ter plan termination to the spon-
sor, rather than to the
participantst! The issue pre-
sented inWashington Stakwas
whether the plaintiffs were per-
mitted to file an affidavit of a
former counsel to the plan in sup-
port of their motion for summary

Continued on page 18
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Avoiding and Locating Lost
Participants

by Amy L. Cavanaugh

Il qualified retirement plans will, from time to time action to be taken will be dictated by

encounter a lost participant. Lost participants g tuemrggrng;?gt%rgﬁ:i?;;ﬂ\t’: l\t’ﬁg't;gg

erally have small account balances, (which is generally wifiylan and the available information
they have not come back looking for money). However, tiggarding the lost participant. The

: , . responsibility to locate someone with
size of the benefit does not mitigate the plan sponsglrS gniﬁcan{ benefit would need to

fiduciary responsibility to locate missing participants and/e# more exhaustive than for a par-

their beneficiaries and pay benefits which are due. Failurtt—:icﬂ?"?‘”t with a small balance. None-
heless, regardless of the size of the

do so results in a breach of fiduciary responsibility. l;gneﬁt, the plan is required to take
addition, the plan may have difficulty terminating or makingsponsible steps to locate lost par-

mandated required minimum distributions at age 70-ffPants. Failure to do so s consid-
ered a violation of the exclusive

when former participants remain at large. benefit rule, a key requirement of all

The purpose of this article is tothe part of the plan sponsor, assumgualified retirement plans. Failure
address the issue of lost participantsiesponsibility for the location pro- {0 make required minimum distribu-
specifically focusing on administra- cess. However, for plans which ardions at age 70-1/2 results in penal-
tive practices designed to limit thenot covered by the PBGC (which in-ti€S and the possibility of plan
number of participants who disap-cludes all defined contribution plans,disqualification. Additionally, a plan
pear off the radar screen and to offeas well as plans for local govern-that fails to pay benefits to a partici-
rational, yet effective methods of lo-ments, churches and small profesPant could be considered to have vio-
cating participants whom, for what- sional corporations), assistance is nd@t€d IRS vesting rules resulting, in
ever reason become unlocatable. available from the PBGC. Ongoingthe worse case scenario, with plan

Today’s workforce is more mo- plans, as well as non-PBGC planglisqualification.
bile then ever. Marriage and divorcethat are terminated, must use other ~Before discussing the process of
result in name changes, and postahethods to locate these individuals!0Cating missing participants, itis im-
forwarding eventually expires. Of- These methods include, but are noPortant to address the issue of mini-
ten, workers may leave without a for-limited to, letter forwarding pro- Mizing the number of participants
mal exit interview thus failing to grams sponsored by the IRS and th&ho get lost. Locating lost partici-
update their former employer as toSocial Security Administration, hir- Pants can be expensive and time con-
address changes after they leave. Tliag a private locator service, usingSUming, and there is no clear cut
problem is augmented when a plarthe Internet, public notice in local 9uidance as to how much of the ex-
terminates. Before a plan can be correwspapers and/or certified mailingg?&nse can be passed on to the miss-
sidered completely terminated, allwith return receipt requested. Ing participants. Maintaining
trust assets must be distributed. If There is no one method sancpalances for former participants is
the plan is covered by the PBGC, theioned as a safe harbor for fulfilling €oStly.- A small balance in a plan
PBGC will, after an initial search on this fiduciary duty. The course of Where fees are assessed on a per par-

6 = THE PENSION ACTUARY m  JANUARY-FEBRUARY 1999



ticipant basis, will erode quickly by tual funds are more widely available,annuity payable in the distant future.
plan expenses. This is unfair andand many plans, in contemplation ofin addition to taking advantage of
imprudent. Even if the sponsor isa more mobile workforce, include adesign techniques limiting the num-
paying expenses, it is not cost-effecrollover provision that can be takenber of missing participants, plans
tive to keep small balances in the plamdvantage of upon employmentshould include a specific clause ad-
since the time and expense of perifeven before any eligibility require- dressing the consequences of lost or
odic processing adds up quickly. ments have been satisfied). Rollovemissing participants and beneficia-
It is essential that the plan main-IRA accounts are also readily avail-ries. The plan should follow this ac-
tain current and accurate records andble. tion in the event an individual
requests. Current address informa- On the defined benefit side, caslremains unlocatable.
tion should become a standard sewmuts are not as prevalent. However, As a part of RPA '94 (GATT),
tion on all participant forms, the PBGC established a missing
including correspondence and participant program. Under this

the VRU. Plan related mail Plan deSign can be use- program, the PBGC will assume

which is returned undeliverablefu| in reducing the num- responsibility for locating lost
should be researched and re- participants. This program is

solved immediately. The TrusteeD€r Of lOSt partICIpantS. only available to terminating
should periodically report to the plans insured by the PBGC and
administrator with respect to only after the plan has conducted
uncashed checks. Again, the soonexrhen the cost of ongoing PBGC pre-its own diligent search for the lost
these matters are addressed, thmiums is considered along with theparticipant. The PBGC considers a
easier they are to resolve. Coorditime and expense of keeping track obearch to be diligent if:
nating information with other aspectsformer participants, a cashout provi-1. It begins no sooner than six
of human resources can also helgion may be prudent, particularly if months prior to issuing an intent to
assure that current data is availablehe amount involved is small. But,terminate the plan and is timed so
It is important to alert a terminating remember a participant cannot balistributions can be made by a des-
employee that there is a balance ifiorced to take a distribution if his ignated distribution date;
the plan being held on his behalf, orpalance ever exceeded $5,000. Fd. Itincludes contact with any ben-
if none, obtain a signed release frormthe most part, the greater the dollaeficiaries of the participant or alter-
the participant at the time of termi-amount held in the plan, the greatenate payees whose names and
nation or shortly thereafter. the chances of the participant stayaddresses are known to the plan; and

Plan design can also be useful inng in contact with the plan. Amend-3. A commercial locator service is
reducing the number of lost partici-ing a plan to include an automaticused.
pants. Years ago, it was common t@ashout provision for amounts not inThe primary advantage of the PBGC
withhold distributions until the oc- excess of $5,000 is not considered thprogram is that once the plan has
currence of an event which wouldelimination of a protected right, ben-undertaken a diligent search, the
otherwise result in a distribution from efit or feature. Such an amendmenPBGC will assume responsibility for
the plan (death, disability or the at-can be effective in removing smalllocating the lost participant. This
tainment of early or normal retire- account balances from the plan. Agpermits a terminating plan to wrap-
ment). The rationale for keeping thea result, the per participant plan exup its operations without having to
money was part benevolence on thpenses are reduced, and this assuresit until the missing participants are
part of the employer (to assure thes¢hat the money is distributed beforelocated. Benefits in excess of $5,000
assets were used for retirement) anthe participant moves or otherwisemust be invested in an annuity. Pre-
perhaps some fear that large balancdsecomes unlocatable. suming the data on the participant is
could be used to start up competing  The new GATT rates for valuing current and includes a Social Secu-
operations. From a participant’s percashout distributions only serves tarity number, the advantage of an an-
spective, taking a distribution couldincrease the number of participantswity is that the insurance carrier will
mean losing out on favorable investawho fall below this threshold, and assume the responsibility of locating
ment opportunities that may not bequite frankly, a participant may getthe individual. It is often difficult or
available outside a qualified plan.more value by taking a cashout andmpossible to find an insurance car-
However, times have changed. Mudinvesting wisely than from a meager

Continued on page 20
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the more common qualification fail-
ures. Thatis, once the IRS has seen
similar errors on a number of occa-
sions, it resolves the correction meth-
A S - - I L k odology for those types of defects
ta.tl Stl Ca. OO at and, as aresult, VCR applications are
) processed more efficiently. It may
the I RS Re m ed Ial also reflect increased sophistication
by benefits practitioners in filing
more complete requests with appro-

P rog ra.mS priate corrections.

At the same time, the number of
by C. Frederick Reish, APM and Bruce L. Ashton, APM APRSC cases identified by the IRS
has grown from 201 on June 30, 1997

) . to 1,940 as of September 30, 1998.
he ASPA Government Affairs Committee (GAC) haSince the IRS only sees APRSC cor-

ongoing liaison meetings with the IRS to represent gegtions in cases which they audit,

members’ views to the IRS and to learn their concerns aifgyymay only be the tip of the ice-
erg in terms of the numbers of plans

priorities. Inevitably, a significant part of the discussioRstually using APRSC to self-correct
focuses on IRS audits of qualified plans and the adminisfrglification defects.) Obviously, the

. . APRSC program has proven popu-
tion and development of the remedial programs, such @S \rs Revenue Agents—and

VCR, CAP and APRSC. Because of our input at th@sghaps just as obvious, plan spon-

meetings, it appears that GAC has been instrumental inSgigare jumping at the opportunity
to self-correct under APRSC in au-

initial development of the VCR program and in the recefii,ations.

expansion of self-correction under APRSC. Finally, the number of plans be-
ing disqualified has dropped dramati-
In addition to the meetings, we months of 1998, that number hadcally from an average of 192 per year
periodically ask the IRS for its sta-grown to 5,806—or an increase of(for 1990, 1991 and 1992) to 50 per
tistics on plan disqualifications, VCR 657. However, in the two years fromyeay (for 1995 through 1998, annu-
applications, APRSC corrections andhe end of 1995 to the end of 1997)i;ing 1998). This suggests that
closing agreements under CAP. Athe number of VCR applications poty the IRS and plan sponsors are
copy of the IRS’ most recent re-grew by 2,256 or an annual rate ofyore willing to use the remedial pro-
sponse is reprinted in the adjacengrowth of 1,128. grams to resolve and correct disquali-
column. If you annualize the 657 VCR apP-fying defects through APRSC and
An analysis of those statistics, aglications filed in the first nine g,4it cAP.
compared to their prior responses, ignonths of 1998, the annual rate of
revealing. filings has slowed to 876. Thus, it

Changes made to the remediafppears that the number of filings inC. Frederick Reish, Esq., APM, is a
programs by Revenue Procedure 981998 will be at least 20% less tharfounder of and partner with the Los
22 (as well as changes in the enforcethe average for the preceding twoangeles law firm Reish & Luftman.
ment attitude at the IRS, which nowyears. He is a former cochair of ASPA’s
stresses correction and remediation  Interestingly, during the first nine Government Affairs Committee and
rather than punishment) have lead tenonths of 1998, the IRS has closedurrently chairs the GAC Long Range
a dramatic increase in the use ofl,142 VCR cases. This is approxi-Planning Committee. Bruce L.
APRSC and a slowing of the num-mately one-fourth of the total num- aAshton, APM, apartner with Reish &
ber of VCR applications being filed. ber of cases closed during the history ;ftman, is cochair of the Govern-

For example, by December 29,0f the program. We believe this ac-ment Affairs Committee and serves
1997, the IRS had received 5,14%elerated rate of closing cases reflects, the ASPA Board of Directors.
VCR applications. In the first nine growing experience at the IRS with
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Mr. Reish’s Letter from the IRS
The 7th Annual

Department of the Treasury In regard to your request con- .
Internal Revenue Service cerning the number of plans disquali- M IdStateS
Washington, D.C. 20224 fied in each fiscal year since 1990, .
we are providing you with the num- Beneflts
C. Frederick Reish, Esq. ber of plans per year that had their
Reish & Luftman tax exempt status revoked through COnfe rence
11755 Wilshire Boulevard the Employee Plans Examination :
Los Angeles, CA 90025-1516  Program. The numbers are as foI-Mark your calendars for April
(e 29-30, 1999. The downtown
Dear Mr. Reish: 1990 - 143 Chicago Fairmont Hotel will be
1991 - 211 this year’s location for the Mid-
This is in regard to your letter 1992 - 221 states Benefits Conference. Join
dated June 24, 1998, in which you 1993 - 75 your fellow ASPA members,
requested statistics regarding the 1994 - 133 colleagues, government repre-
Employee Plans Remedial Pro- 1995 - 55 sentatives, and exhibitors for
grams. We have delayed respond- 1996 - 65 new information and the latest
ing to your request in order to 1997 - 42 updates on topics such as:
provide you with statistics through 1998 - 28 Changes to the 1999 Form 5500

September 30, 1998. Since January, 1997, when the Series;Design Options for De-

dministrative Policy Regarding fined Benefit Plans After the Re-
ﬁf g fzzgpgrzgsrs:\;eliige’naégtr?lr_gelf-Correction (APRSC) succeeded peal of IRS Sectiofl5(e) and
pletéd under the Closing Agree-the previous APRS Program, through Cross Testing Your Defined Con-
ment Program (CAP) resulting in ScPtember 30, 1998, 1,940 casegribution Plans to name just a
negotiated amounts received of1ave been resolved using APRSC. few, In addition, come hear the
$129,401,569. The typical CAP. :qu givri:”igﬁfasé'togz réel?ard- latest updates from the IRS and
negotiated amount per case is 9 Y y DOL.

>~ '(202) 622-8310.

much smaller than the total |nd|-(
cates due to several large cases igincerely The registration fee for the con-
the program. These agreements ' ference is $350 until April 7th
involved 2,338,231 participants. Richard A. Westley and $440 after April 7th. Watch

The CAP numbers provided hereinExecu tive Assistant your mailboxes for a complete

are less than those previously pro- L b : .
: rochure. For more information
vided to Ms. Lynn McGee of Employee Plans Division

ASPA in our letter dated February ?;C?g.enec:lgggé ex?;]tl)ltg'a’;;n__
4, 1998, due to a record keeping P a5 UL bl

error. sistant Director of Meetings, at

The Voluntary Compliance piperd@aspa.org
Resolution (VCR) Program statis-
tics as of September 30, 1998, are

as follows:
1. Applications received. .. ......... 5,806
Not eligible for the Program . . . . .. 398
2. Compliance Lettersissued . ....... 4,739
Number of Participants . ......... 10,929,840
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1997-1998
Presidential
Review

by Karen A. Jordan, CPC, QPA

major contribution to the SAVER
Summit. The Foundation has
many more worthwhile projects
than funds to support them, and a
generous contribution would be
appreciated this year from all
ASPA members.

A waiver of the 8-year sunset pro-
vision on credentialing examina-
tions was instituted, if the candi-
date can demonstrate that he/she
has completed at least 40 credit
hours of continuing education for

t has been both a pleasure and an honor to have servedgPast two years.

ASPA's president this past year. It is an experience thablernment Affairs
will cherish and remember with fondness for the rest of myContinued efforts to work with the
life. And this has been awonderful year for ASPA. Our them%arious government agencies to

elp promote meaningful and

for the year was “Building for Tomorrow” and much was \orkable guidance, not the least
accomplished to prepare ASPA for many tomorrows.

Of course, very little of the ac- Education

complishments of the year had any-

thing to do with me being the
president, and it had all to do with

the committed executive committee,
the board of directors, the volunteer

committee members, Brian Graff,

our executive director, and a highly”
professional staff at the national of-
fice. They are the ones that made it

all happen. All ASPA members

should be extremely thankful to these

committed individuals for all of their

hard work and loyalty to ASPA dur- .

ing this past year.
Highlights of the year include:

Communications

* A new and improved web site.
Don’t forget to visit it often at
www.aspa.org

» Timely, frequent and informative
ASPA ASAPs.

» Bi-monthly issues of he Pension
Actuarywith useful technical ar-
ticles and important information
about the society.

10 =
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More individuals going through
our education programs than ever
before - ASPA administered over
7,000 examinations - a new
record.

Work on the quality of ASPAs *
education materials continued.

Alternative methods to deliver

education are being explored, such
as specialized weekend courses
and courses through the Internet.

Developed classroom kits for
C-1, C-2(DB) and C-2(DC) in-
structors.

A new and improved Pension Edu-
cation Research Foundation was
further developed (formerly
known as the James L. Kirpatrick
Foundation). This foundation is
involved with promoting pension
and actuarial education and re-
search. It supports our Martin
Rosenberg awards for outstanding
achievement in ASPA's examina-
tions. It also supports actuarial
scholarships and in 1998 made a

JANUARY-FEBRUARY 1999

of which included major input
which helped the formation of the
new Employee Plans Compliance
Resolution System (EPCRS).
Currently, ASPA is working with
the Department of Labor to ensure
that any new regulations do not
unnecessarily increase fees for
small business retirement plans.

Work has continued on promoting
favorable pension legislation such
as the SAFE plan, the elimination
of the onerous top-heavy rules,
and other provisions which affect
small business pension plans.
Many of these provisions are in-
cluded in various bills introduced
both in the House and in the Sen-
ate. We also continued to work to
prevent harmful legislation by
educating the Congress and their
staff on the effects of certain pro-
posed legislation on small busi-
ness pension plans.

Testimony was provided at vari-
ous Congressional hearings.

The ASPA Political Action Com-

mittee (ASPA PAC) was formed
to provide financial support to po-
litical candidates, who are sup-



portive of legislation that is favor-  cess of 93% was achieved. is to be associated with so many in-
able to small business pension  Thege are just the highlights oftelligent and talented professionals
plans or which protects the privateihe hundreds of activities that ASpa(volunteer members and staff) who
pension system, during the tax réyyas involved with during the year. '€ SO passionately committed to ac-
form debates. Even though we are constantly look-COmMPplishing our mission. The suc-

ing for ways to improve and add to€€SS we have accomplished is

Contferences the services offered to our membersdirectly related to that commitment

Professionalism EXPANDED Northeast Key District

Membership ence is tentatively scheduled to be

The biggest ASPA annual confer-we are also very diligent in making@nd passion. Yes - we do not always
ence ever was held, along with twosyre that the current level of serviced© things right, we sometimes make
regional conferences, and a numthat our members expect and appremistakes, and sometimes it takes us
ber of local one-day programs inciate is maintained and nurtured. Alllonger to accomplish our goals than
communities around the country. of this, | hope, demonstrates that youlv® would like.  But that passion

Very successful IRS benefits con-membership dollars are being put td€ePS US striving for perfection in
ferences were held in Chicago,good use in attaining our multi-fac- providing the best service, on all lev-
Los Angeles, and in the Northeasteted mission of educating pension acels, to our members.

Key District. tuaries, consultants, administrators

ASPA organized the White House/and other pension professionals, anﬂaren A. Jordan, QPA, CPC, is the

Congressional National SummitPreserving the private pension sys; ;.o past president of ASPA

on Retirement Savings (thetembne of the most aratifving as. 2N i co-owner of Alaska Pension
SAVER Summit) attended by the o gratitying Services, Ltd., of Anchorage, Alaska.
President, Vice President, andPects of being involved with ASPA

Congressional leaders.

Improved relations and expanded

activities with the other actuarial Employee Beneﬁi’s Conference

organizations were achieved. Thig

particularly took place in the pro- New Jersey [] May 20-21, 1999

fessionalism area and in our pub-

lic interface functions with the NEW LOCATION great opportunity to earn up to 14

American Academy of Actuaries. _
: Get ready for the third annudorth-
Began exploring the extent to

which ASPA should be involved €25t Key District Employee Ben- MORE CE CREDITS

in setting standards of practice foreﬁts Conferenceco-sponsored by i ' i
g st P ASPA, the Northeast Key District of A brochure will be in your mail box
non-actuarial professional prac-

tices the Internal Revenue Service, and itdNis SPring. Plan to register before

Pension Liaison Group. The conferAPril 26 and take advantage of the
early” registration fee of $325.

continuing education credits.

Services were improved by creat.01d May 20-21 in Iselin, New Jer- — \jORE NETWORKING

. . sey. Plans are to rotate the confer-
ing a memberghlp department at, " |ocation between northern New OPPORTUNITIES
the national office, and by devot-

ing two directors to memloershipJersey and White Plains, New York.The Northeast Key District Em-

: : loyee Benefits Conference contin-
services and marketing. MORE WORKSHOPS ﬁesyto attract more and more pension
Creation of local ASPA Benefits The conference has been extended rofessionals each year.

Councils (ABCs) were continued o days, offering more workshops

in locations around the country ang general sessions covering topickor more information call Janet
where local continuing educationgych asthe Small Business Job Pro-Kamvar, Meetings Coordinator, at
services are needed. ABCs NOWection Act; Recent Litigation; Form (703)  516-9300, or e-mail
account for over 700 members. 5500 preparation; IRS and DOL jkamvar@aspa.org

An incredible retention rate in ex- Updates and a lot more. This is a
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C 3 » Won't irritating small business
ONTINUED FROM PAGE employers or undertraining par-
ticipants completely miss the

EBRI Forum Addresses Social Security program’s objective?

. L _ | hope ASPA made a practical
I'told the audience all the parties in-and tedious, analyzes and correctsmpact on the conversation surround-

volved in communicating, causing, The whole deposit is hung up evenng a crucial issue. One is tempted

and reporting a deposit into or with- though an error might be with Onetg say eventually—do not try to fix

drawal from a plan. | described the participant. | told them that elec- what is not broken! Why not prefund
tronic communication was far the existing defined benefit program

Individual Social SeCUI’Ity speedier and accurate — if aC{modified to fit the needs of the new
Accounts would Certainly curate at the source. But er-retjring, longer living generations)

rors can still occur such as:\whichis theonly way to provideSe-

be pnvy to all these same switched deferrals, negative curity Socially?

contributions, misplaced deci- AND ..

error opportunities and mais, dropped data, or  \why not let the IA system al-
require human effort to unforwarded investment se-yeady in the marketplace—which is

lection changes. Many suchyjthin private plans—work too? The

discern and correct. errors require Participants togtrycture is already there and acces-
notice them. Can all the So-gjp|e.

“Communications Loop" that occurs cial Security SyStem PartiCipantS ac- | believe we can accompnsh
to successfully cause a routinecept this responsibility? larger, longer-term social needs with
401(k) plan deposit. Th& loop Individual Social Security Ac- far |ess disruption and small business
would include investment directions counts (IAs) would certainly be privy irritation this way.

and deferral amount selection fromto all these same error opportunities  ggR| presented an outstanding
Participant to Employer. and require human effort to discerngsye brief—Individual Social Secu-

0 The Employer sends investmentand correct. Plus, if IAs rely on theyity Accounts: Issues in Assessing
directions and payroll data to €mployer in the administration loop, Administrative Feasibility and Costs
Recordkeeper and at same timethen small business might be ill-Thjs article also begs the question—
ACH’s gross deposit to a holding equipped to take care of its primaryjs this to be a Social program or a
fund. business while be_coming teChnC"Ogi'SociaISecurityProgram? Shouldn't

0 A holding fund confirms deposit €2/l @nd technically capable toye pe concerned about our society's
to the Recordkeeper. gantd|_elthe” ﬁ%de_d res_polns't?_'L'tBI/-constantly increasing longevity and

[0 The Recordkeeper ties out payroll Ay, SN oy o 1o 850 11 Ythe looming risk coming our way?

data to the holding fund confi to have a qualified plan at all—let A defined benefit approach is the

[ The Recordkeeper tells the hold-  Questions | posed for further penefits to those who incur the risk,
ing fund what pieces of the gross consideration before jumping into not to mention, those who need it
deposit to send on to the plan in-any IA program included the follow- ost.
vestment fund. The depOSit re- ing: | very much enjoyed participat-
port loop goes backwards downe What are appropriate service €Xing in such a diverse and high level
the same chain ultimately allow-  pectations for any party in the panel. It is clear to me that ASPA
ing the Participant to “hear” that  loop? adds value to these discussions. We
his/her account is updated via a. \ho deposits “fix it” money—the can listen and debate the ideas and
voice response unit or similar ac-  ¢yprit? The employer? The Gov-vision that scholars and politicians
cess. ernment? Or does the Participanoffer while adding the practical view

| pointed out that at any of the  forgive it? that often seems missing. The GAO
above communication junctures an, How will participants be inspired has already asked me for a copy of
imbalance or error might be discov- 4 actively manage their own re-MY talk. (The printed text of the
ered and cause the process to halt i ement if errors are beyond theirSPeech starts on page 3hey want
until human effort, which is costly  -gntrol with little protection? to think through the logistics before
Continued on page 14
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works with payroll provider to
or deposit? Although the possi-
Speech for EBRI Forum bility is less electronically than

manually, errors still occur, such
* Analysis of when and where it deposits—for whatever communica- as decimal point slips or negative

occurred tion glitch reason, this switch is not  amounts; and human interaction is
. Calculation of account without €l€ctronically coded—time goes needed which is costly and slow.
error by—even an average participant's Keep in mind, all money waits

” " fund fix can run into thousands of even though only one person may
Money to make “it so dollars. There are lots of similar ex- pe the root of the error.

« Orforgive, if participant is money amples. Once a supposed accurate buy
ahead I.WOU|d “.ke to expand on the occurs, the clearinghouse sends a
Note: Correction means to have appractical details of a few of these COSt i ation of the number of shares
propriate shares or units after correcDrivers and analogize same to Priva
tion. This can be quite different thantized Social Security Accounts.
basing on cash. The first four - a Participant’s recordkeeper updates the participant
Who pays what it takes to makeability to direct, whether each money ccounts by source and fund and re-
it sS0? source can be independently directe reshes VRU/WRU (i.e., trade is
« In the private world, it is usually how many funds can be chosen, da '

: ) . settled”—new account can be heard
the culprit—so any of the above. these funds “talk to each other by participant) VRU = Voice Re-

* In a privatized Social Security thrg_ugh allc]?mmodn clearr]inghoulse oEponse Unit; WRU = Web Response
world, the group could also in- trading platiorm, does the employer,,

. i Unit
clude the Government submit data electronically - are con-

reeEdl T e wrvEe dellv wkn Errors can still have happened if
« But errors should bexpecteand d. é routine * dF:aposit Ioop’y Plan e deposit was posted to the wrong

corrected timely— How can par- jive this: '100ks social Security number or ihe de-
ticipants be personally inspired to, ' posit was improperly broken down by

manage an important piece of their source, but such errors may require

articipant electronically to -
protected? Eecor dk%e oAND ACH's (eI{ec- _tually_— they_expect to have unlim-
P ited time to discover and report and

pelances before any ading i or & hording fun ot e comon 1l b€ Made whole
y g a holding fund at the common In a privatized Social Security
out of plan funds occurs so accuracy clearinghouse.

be obtained. But | world, the opportunity for errors in
can be obtained. But, a plan canno} - cjearinghouse sends deposit conany above step is hugely exacerbated
have so many checks and balances

firm to recordkeeper (electroni- — ' i -
that they slow down the processing per ( especially for small business em

abnormally. Otherwise, you create cally). PEYER WE & [ eiem e
an error due to a Participant just by, ecordkeeper receives both sfey EMYE BIMEIONETS [l 2qUIpTEt 19
not timely investing or exchanging. roll data and confirm; ties out thet‘ar_ld!,e their end of this kind of
Private plan daily valuation service sources of deposit subtotals (sal-daily” valued plan now gnd S0 do
guarantees usually are 24-48 hours 7Y deferral, loan payments, etc. )10t I
from receipt of data in good order. to the clearinghouse confirmation.someonehas to oversee the checks
Participants expect gains to be re- Ifit ties, recordkeep_er sends “bl_Jyand palances—_flgure out Wha.t el
plenished and lost losses to be for- Order” to the clearinghouse (in et L Ll Lol
given—leaving the worst of both  their required format) to send SUILEAEL G| EE DEE A SEEeE)
worlds for any of the responsible money from ho_Idlng fund into ited when Igterdlscoyered. WhatW|I_I
parties. plan’s §elected |n\_/e_stmen_t fundsbe_ approprlat(_a service standards in
Let me give you a concrete ex- accordlng to participant mves.t' privatized Social Secur_lty accounts?
ample that can occur in the private MeNt choices recordkeeper S TOUIEP IS WS Hine e Feeg
plan world. A Participant makes a tains. by until an error is noticed creates

change in selected funds for futuree If it doesn't tie—recordkeeper more CEEGMIII U0 1% (B0 "l
ket” appreciation to increase and

purchased per investment fund in the
plan to the recordkeeper. The

Employer or its payroll provider
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more deposits to contain similar er-te.nance of such q system, couplg T T T LT ——
rors. with the communication to all the
) L . : PAGE 12
Electronic communication is parties, would be a huge endeavol®

an absolute must by all parties ifAlso, the participants would have tooffering advice themselves. | am
only to isolate possible errorbe educated and able to take on thelropeful that ASPA stays in the loop
sources...small businesses may naesponsibilities. as an advisor for real life issues that
be equipped. With privatization, In summary, if Social Security small business faces. We certainly act
who will deposit the “fix it” does embrace some element ods such a resource now.
money—the employer? Will the privatization, a massive education
participant forgive it? Will the and clear assignment of responsibil-
recordkeeper want to be in the busiity effort must occur first. Initially, ©arol R. Sears, FSPA, CPC, EA,
ness if possibly responsible? Willemployers and ALL participants will MAAA, is the current president of
the government? How is the partici-need extensive training—trial and"SPA- Ms. Sears served on the Edu-
pant protected? error period will follow—theeror  Cation and Examination Committee
Another set of Cost Drivers is part will be very prevalent. Expec-/07 12 years, most recently as the
VRU/WRU availability and fre- tations of all relevant parties in termg=>€neral Chair during 1996 and 1997.

qguency of trades within a plan. Inof timing of their function would
an ideal daily recordkeeping plan,have to be clear. Avoiding hard feM
participants make fund exchange reings for missing a market opportU®

guests, loan requests, and any inquinity if within pre-determined service Mark July 11-14 as the dates for
ies exclusively in VRU. The unit standards is essential. the first ASPA Summer Conference.
produces an electronic file that the  Also, small business employersJoin your ASPA colleagues and indus-
recordkeeper sends to the clearingsimply cannot run their primary try vendors for the educational oppor-
house. The trade is posted—conbusiness and be expected to first urtunity of the summer. The conference
firmed—settled—updated and thenderstand and then to properly adminwill cover issues includingfThe New
heard in T-1 to T-3 (1-3 days). Theister benefit programs. Lack of Safe Harbor 401(k) Guidancejp-
unit also prints out a written confir- desire coupled with lack of ability is dates on Document Compliance; The
mation of their request that is snail-an opportunity for a privatized So-New 5500s Explained; Practical Busi-
mailed or faxed to the participant thecial Security system to be unappreness Sessions for Owner-Operated
following morning. Participants ciated or even cursed and will caus&PAs plus much more.
have the responsibility of reviewing certain irritation. Believe me, em-  The location of the 1999 Summer
the confirmation to make sure theyployers who are irritated or over- Conference will be the Fairmont on
placed the request they really wantedvhelmed by the process and theiNob Hill in San Francisco. The
or to realize they have received nadministration involvement in daily— Fairmont is a legendary hotel, site of
confirmation, and, therefore, theyvalued plans move back into the trathe ABC-TV series “Hotel.” At the
did nothing. ditional private pension world today. crest of Nob Hill and the intersection
You might be surprised that theThis occurs more frequently with of three cable car lines, the hotel is two
constant availability of VRU/WRU small business. | hope | have clariblocks from Chinatown and four
and 24 hour access to fund transfefied at least some of the effort neededthlocks from Union Square and the Fi-
requests, etc. actually reduces churrto make “privatized” accounts in our nancial District.
ing. For example, when the markemnation’s current private pension sys- The cost to attend is $550 for
suffered in August—the VRUs re- tem work today. Please use cautioMASPA members who register by June
ceived 5 to 10 times as many inquiryin demanding such effort within So-11. Take advantage of extra savings
calls as usual—BUT maybe onlycial Security. The error potential andand bring additional colleagues for
1 1/2 or 2 times as many fund ex-participant disillusionment potential only $500 each. Watch your mail-
change requests. could be huge. boxes this spring for a brochure de-
| believe it essential that any tailing speakers and topics.  For
privatized Social Security systemThis speech was presented on Denore information about attending or
would have to have the VRU/WRU cember 2, 1998, at a forum sponexhibiting at the Summer Confer-
(or whatever is cutting edge accessjored by the Employee Benefience, e-mail Piper J. Deuschl, CMP,
to participants.However the main- Research Institute. Assistant Director of Meetings at
piperd@aspa.org
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Focus on ASPA PERF

ASPA Presidential
Scholarship Announced

by Curtis E. Huntington, APM

he ASPA Pension Education and Research Foundatiesived with a college or university

Inc., or ASPA PERF, is a not-for-profit 501(c)(3Z)”‘;Erg‘t’jgzsnig‘;ogp?gt‘;?eﬁggtﬁfgg_

corporation formed to foster excellence in pension educatidyyate students.
and to promote scholarly research in the pension educatiorarol Sears, ASPA's president for

field. Itis supported by tax-deductible member contributiorfS2e 99, has indicated that she will be
working with the University of lllinois

ol (Urbana-Champaign) in awarding this

In support of our educational ob-a one-time $2,000 ASPA PERF Sch df_irst ASPA Presidential Scholarship.

jective, ASPA PEREF is pleased to anarship to be awarded to an outstan If there is an activity in your local
nounce the introduction of a new ASPAIng junior. . Yo
Presidential Scholarship. Each year, It is our intention that the presi- cpmmunlty that'you WOL."d like con-
ASPA's president will be invited to des-dent work closely with an academic at idered for possible funding by PERF,
ignate a college or university to receivaghe chosen institution in identifying aple_a se let us know. _AIthough we have
limited funding available, we are al-

qualified recipient of this Scholarship. looking f q i
A In addition, we anticipate that the presi-W ays looking for new and creative

/\ dent will be invited to present the VAYS {0 SUpport our mission.
/ASPA\ Scholarship at the college or univer-

sity and also to guest lecture to a classs s E. Huntington, APM, is a pro-

The Scholarship will also in- ¢ N h : d di ;
New Government N fessor of mathematics and director o
clude a copy of ASRS Pension o actyarial program at the Univer-

Affairs Manager Administrator's Course, PA-1 (Parts Agjy of Michigan (Ann Arbor). He is a

On January 4, ASPA was fortu-and B), and ASPA will waive any ap- memper of ASPA's board of directors,
nate to have Lisa Bleier, Esq., joinplicable associated examination feesqo es as the quality control chair of
ASPA's staff as the government af-  ASPA PERF hopes that this newaspa's ducation and Examination
fairs manager. She is a recent graduscholarship offers ASPA presidents th- o mittee, and serves on the ASPA
ate of the University of Pittsburgh Opportunity of becoming more deeplypErE committee.

School of Law. Lisa completed her
undergraduate work at the Univers
of Michigan.

Actuarial Research Conference

 Lisa was the legal counsel in thére annual Actuarial Research Conference (ARC) provides an opportunity
office of Congresswoman Margesyr academics and practitioners to meet and discuss actuarial problems and
Roukema (R-NJ), who is on théyneir solutions. The theme of this year's conference is “Building Bridges
ERISA Subcommittee of the Housegenyeen Theory & Practice™. The conference will be held in Des Moines,
Education and the Workforce Commit-joya on August 8 and 9, 1999. Additional information is available on the
tee. This committee has jurisdictionyyep athttp://www.drake.edu/chpa/ARC/arc99.html .

over Title | of ERISA. Lisa staffed the ) ) .
The Society of Actuaries has cosponsored these conferences with the other

committee for the Congresswoman. _ _ oo " ) _
. professional actuarial organizations. Again this year, ASPA will be listed as
Lisa can be reached at the ASPA, sponsor of this event.

office by e-mailingbleier@aspa.org
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us to the fact that Revenue Procedure

/\ 98-6, the Service’s annual update of
/\ the determination letter program, in-
m cluded language stating that cross

tested language by itself no longer
took a plan out of volume submitter
ASAPs IN Review status.
- Attorney Stewart McGough,
ASAPS CO n tl n u e authored ASAP 98-7 on thé" €ir-
cuit case oBorda v. Hardy, Lewis,
Pollard and Page, P.C This very
to I nfO rm important case involved vesting of
previously terminated participants on
) . plan termination.
by Kevin J. Donovan, APM, ASAP Chair GAC co-chair Bruce Ashton, and

. his partner, former GAC chair Fred
998 represents the third full year of t(hR8PA ASAP  Reish, gave us their analysis of Rev-

service. Since the service was instituted, we haree Procedure 98-22 in ASAP 98-

; ; ; 8. As you are probably aware, 98-22
pledged to keep our subscribers informed on major pensg)arfe us EPCRS — the Employee Plan

related developments at least 24 times a year. In 1996,d§8pliance Resolution System.
ASPA ASAP Committee produced 29 ASAPs. This w&8CRS consolidated the previous
followed by 32 ASAPs in 1997 and 39 in 1998. We are proffif <" on programs, provided add-

_ ) al guidance concerning correc-
of our accomplishments and pledge to continue to keep ¥6wl principles, and gave us a fee

up-to-date, up-to-the-minute. schedule for walk-in CAP. _
ASAP 98-9 was our quarterly in-

For those of you who do not re- Marge Martin gave us her analy-terest rate chart through March 31,
ceive the service, our goal is to monisis of Notice 98-1 in ASAP 98-3. 1998.
tor current developments in theThis notice provided much needed ASAP 98-10, written by Robert
pension area and to have a concisguidance regarding the use of prioRichter and Craig Hoffman, gave us
analysis to you “as soon as possible Jear testing for 401(k) plans. good news concerning the Service’s
We also keep you informed of the =~ ASAP 98-4 was our quarterly position on cross-tested allocations
various interest rates used in the perehart summarizing the variousand plans that use groupings of em-
sion area including the GATT andmonthly rates for the past 24 monthsployees. The ASAP cites a letter
current liability rates, the PBGC These are the rates ASPA providesrom the director of the Employee
rates, and the applicable federal rategach month and include the PBGQP|ans Division of the IRS to the chief
The following paragraphs sum- rates for valuing benefits in terminat-of the EP/EO Cincinnati KDO stat-
marize the 39 ASAPs that have beeing defined benefit plans and the variing that such plan does not violate
issued in 1998. | would be remissable rate for computing plan the definitely determinable allocation
of course, if | did not thank the au-premiums, as well as the other rategequirement under the 401 regula-
thors of each, as well as thank thelescribed above. tions.
ASPA office for their assistance with  ASAP 98-5 was authored by Jo  The master of leased employee
layout and the broadcast fax. Ann Petroziello and gave us an analyand related employer issues, Derrin
ASAP 98-1 kicked off the year sis of Revenue Procedure 98-14, thgvatson, gave us ASAP 98-11 on the
with an analysis of Revenue RulingService’s limited opening of the de-10" Circuit case oBronk v. Moun-
98-1, the Service’s interpretation oftermination letter program for GUST tain States TelephonéThe 1@ Cir-
post GATT Section 415(b), by Mr. (GATT, USEERA, SBJPA, and TRA cuit reversed a very bad district court
415 himself, Kurt Piper. 97) amendments. decision, which had held that leased
Yours truly authored ASAP 98- GAC co-chair Craig Hoffman employees could not be excluded
2 on the second set of regulations oauthored ASAP 98-6, which alertedfrom an employer’s retirement plan.
participant loans and Section 72(p).
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ASAP committee member Neff minating defined benefit plans and  ASAP 98-33 discussed the safe
McGhie, authored ASAP 98-12 onqualified replacement plans. harbor 401(k) guidance issued in
the final 417(e) regulations. ASAP 98-23, by Brian Graff, Notice 98-52.

Brian Graff, ASPA's executive di- discussed pension legislationthathad ASAP 98-34 continued Derrin
rector, authored ASAP 98-13. Thisbeen introduced in the Senate. Watson'’s vigilance in keeping us in-
ASAP provided a summary of the pro- ASAP 98-24, by Robert Rich- formed about leased employee is-
visions of H.R. 3788, the Retirementter, disclosed that the Service wasues, with an analysis of the recent
Security for the 21Century Act. willing to accept pre-GUST volume case ofBurrey v. Pacific Gas and

ASAP 98-14 was written by submitter plans after April 27, 1998, Electric.
yours truly, and concerned the Taxcontrary to Rev. Proc. 98-14. This  ASAP 98-35 was authored by
Court case ofGarcia v. Commis- was later made official by Rev. Proc. ASAP Committee member Bill Tay-
sioner (TCM 1998-203), a case in- 98-53. lor, and discussed the Roth IRA guid-
volving taxation of participant loans. ASAP 98-25, by Bill Taylor, dis- ance in Notice 98-50.

Fred Reish brought us ASAP 98-cussed Letter Ruling 9833020. In  ASAP 98-36 represented our an-
15, a summary of Notice 98-29, thethis ruling, the IRS held that a distri- nyal COLA chart, which contains the
Service's request for comments orbution from a Canadian retirementpension related dollar limits for each
the elimination of certain forms of plan could not be rolled over into agf the last 10 years.
benefit in profit sharing plans. UsS plan. ASAP 98-37, by Brian Graff,

GAC Communications chair  ASAP 98-26, also by Bill Tay- gave us some insight into the DOL's
Larry Starr authored ASAP 98-16, anlor, addressed the proposed regularecent program regarding Y2K com-
analysis of Revenue Ruling 98-30,tions on Roth IRAs. pliance by plan sponsors.
the Service’s official pronouncement  ASAP 98-27 gave us the quar- ASAP 98-38 gave us the quar-
that negative election 401(k) plansterly rate chart through Septembererly rate chart through December 31,
can work. 30, 1998. 1998,

ASAP 98-17 was our quarterly  ASAP 98-28, by the Reish and ~ ASAP 98-39 contained the text
interest rate chart through June 30Ashton team gave us some input ot 53 PBGC press release regarding
1998. the restatement process and protahe new filing deadline for premium

ASAP 98-18 was authored by thetype plans based on comments madglings.

Reish and Ashton tag-team, and adpy the IRS at the Western Region  The ASPA ASAPs are available
dressed the proposed “Group VCR'IRs/Practitioner Benefits Confer- 55 a subscription service through
program. ence. . i

The author of ASAP 98-19 chose  ASAP 98-29 was authored byéosuP:rse :?ﬁ:::setr;? I,E :j:cpeail\r/ti:]ngeménl:
not to take credit for her authorship.perrin Watson, and provided SOMEcontact Amy Emery, Director of '
This ASAP announced the sendingnsight on leased employee issues iMembership Services, at (703) 516-

of the 1999 Form 5500 to the Office|ight of the most recent Microsoft g3qq
of Management and Budgandpro-  decision. '

vided an analysis of the totally revised  AsaAp 98-30, also by Derrin

report on a schedule-by-schedule bagatson, discussed the recent settle<evin J. Donovan, CPA, APM, is
sis. o _ ment between Allstate Insurance andChairman of the ASPA ASAP com-
Craig Hoffman again jumped IN the IRS regarding coverage of cermittee. He owns and operates Tuc-
and gave us ASAP 98-20. Thistain of its casualty agents, previouslyson Pension Consultations, a pen-
ASAP provided a summary of Rev-fond to be independent contractorssion consulting firm in Tucson, Ari-
enue Procedure 98-42, the Service's, jts retirement plans. zona. Heis amember of the SIMPLE/
official word that money purchase  Asap 98-31, by Brian Graff, 401(k) subcommittee of the Govern-
plans can ignore family aggregationjerted us to the DOL's efforts to fur- ment Affairs Committee, and is Asst.
language for funding purposes.  ther regulate small plans by requir-Chair of the 1999 Summer Confer-
ASAP 98-21, by Brian Graff, jhg ejther a plan audit or anencein San Francisco. Donovan s a
provided an analysis of the IRS Rejngtitytional trustee. frequent speaker at ASPA events,
structuring Act of 1998, ASAP 98-32, also by Brian and serves on the Technical Review

ASAP 98-22 was written by Gragt discussed benefits legislationoard forThe Pension Actuary
Larry Starr and discussed Letter Rul-

_ : ) and the budget agreement.
ing 9823051, a ruling concerning ter-
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ing separate counsel is not always
feasible.

Other, simpler (and less costly)
steps can be taken to increase the
likelihood that the privilege will be
maintained. For example, the em-
ployer can:

1. Maintain separate files for non-fi-
duciary plan matters;

2. Utilize labels or legends for all
documents concerning non-fidu-
ciary plan matters, indicating that
the document concerns such mat-

ters, and if the document is a

confidential attorney-client

communication, include such
information on the label or in
the legend; and

3. Utilize separate committees
for fiduciary versus non-fidu-

ciary plan matters so that,
among other things, discus-
sions with legal counsel at the
non-fiduciary committee meet-
ings may be privileged without
the application of the fiduciary ex-
ception.

CONTINUED FROM PAGE 5

The Attorney-Client Privilege Is Not
Absolute in ERISA Matters

The Refinement of the Fiduciary
Exception in ERISA Cases
Recently, the fiduciary excep-
tion, as applied iWashington Star
was refined ime Long Island Light- )
ing Company* There, in a case of ~ Based uporiong Island Light-
first impression, the Second Circuit'N9: the applicability of the fiduciary
was required to resolve “whether
an employer waives the attorney-

client privilege with respect to alThere is no method to ab-

communications regarding :
plan covered by ERISA by see a-SOIUter assure the main-

ing advice as a plan fiduciary andenance of the attorney_

as a non-fiduciary from the sam

e .. .
attorney”® The Second circuit CliENt privilege for legal
held in that case, that the flduadvice in COﬂﬂECtiOn Wlth

ciary exception did not apply to ) )

attorney consultations on plarnon-fldUCIary madtters.

non-fiduciary matters, notwith-

standing the fact that the em- _ _

ployer also consulted the sameexception will depend upon the na-

attorney on plan fiduciary matters.ture _of the attorney’s consultation

The Second Circuit disagreed withProvided to the 'employer.. AS the conclusion

the District Court's reliance upon S€cond , Circuit stated: “The  The figuciary exception to the at-

Washington Stain ruling that the at- MPployer’s ability to invoke the at- 14ney.client privilege presents a trap

torney-client privilege did not apply: t?rney-cllent E”E)’"e@ie t% reS|f_st.d|_s- for the unwary. Employers, who
The sound proposition that may ¢ ooure Soudht by pian beneficiariesyynsor employee benefits plans sub-

. turns on whether or not the commu- ERISA. should b h
be drawn fromWashington Star . Ject to » should be aware that
: nication concerned a matter as ty dvi ina ol _
. . . Which the employer owed a fiduciary t th taini lel

gives advice to the employer (i) piovo o the beneficiaried™® o orcePt (NOSE pertaining so'ely
as employer, on matters that are _° 0o 0" 0 1€ DENENCAnes: to non-fiduciary matters, would be
non-fiduciary under ERISA, and subject to discovery in actions
(ii) as plan fiduciary, the privi- brought by either plan participants or
leged consultation on non-fidu- Privilege for Non-Fiduciary the DOL. Preservation of the attor-
ciary matters does not defeat the Legal Advice ney-client privilege concerning non-
fiduciary exception that allows There is no method to absolutelyfiduciary matters may likely depend

about the plan, fiduciary and non-
fiduciary alike. This second

proposition is not a corollary of

the first2®

Possible Steps to be Taken to
Maintain the Attorney-Client

beneficiaries to discover the oth-
erwise privileged communica-
tions on fiduciary matters. The
district court relied ortWashing-

ton Starfor another proposition:

that the lawyer’s consultation on
fiduciary matters expands the fi-
duciary exception to justify dis-

covery as to all the consultations

18 =
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assure that the attorney-client privi-in Part upon the employer’s segrega-
lege for legal advice in connectiontion (e.9., by using separate attorneys
with non-fiduciary matters be main-and/or separate files) of attorney
tained. Utilizing separate counsel forcOmmunications as between fidu-
fiduciary matters versus non-fidu-¢iary and non-fiduciary matters.
ciary matt_ers 'would appear to pe t_h%ndnotes
method yielding the greatest likeli-:  cajifornia law is contrary to the ma-
hood of success. However, retain- jority view. See Moeller v. Supe-
rior Court, 16 Cal.4th 1124, 1129
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10

12

13

14

15

(1997). However, for actions aris-
ing under federal law (e.g., under
ERISA), federal common law, rather
than state law, determines the ap-
plicability of an evidentiary privi-
lege. U.S. v. Bauer, 132 F3d 504,
510, n.4 (9th Cir. 1997).

355 A.2d 709 (Del.Ch. 1976).
Id. at 712.
430 F2d 1093 (5th Cir. 1970).

Id. at 1095. Because Garner was a
federal question case, the Court
applied federal common law con-
cerning the applicability of the at-
torney-client privilege. Id. at 1098.

Id. at 1101.

Donovan v. Cunningham, 716 F2d
1455, 1464 (5th Cir. 1983), cert. de-
nied, 467 U.S. 1251 (1984).

90 FER.D. 583 (N.D.III. 1981).
Id. at 586.

543 FESupp. 906 (D.D.C. 1982).
Id. at 907.

Id. at 907-908. Specifically, the de-
fendants argued that the plan’s
former counsel, Fernando DiFilippo
(“DiFilippo”), a former associate of
the law firm of Verner, Liipfert,
Bernhard & McPherson (“Verner
Firm™), was covered by the attor-
ney-client privilege based upon the
facts that: (1) while DiFilippo
worked for the Verner Firm, the firm
acted as the general counsel to the
plan’s sponsor and the sponsor’s
owner; (2) DiFilippo, while working
for the Verner Firm, provided legal
services to both the plan and its
sponsor; (3) the Verner Firm per-
formed work for the plan and the
sponsor with no separation of le-
gal services; and (4) the plan/trust
documents were created by the em-
ployer-sponsor and the plan was
funded entirely by the employer-
sponsor. /d. at 908.

Id. at 910.
129 F3d 268 (2d Cir. 1997).

Id. at 270-271. In the discovery dis-
pute below, the Magistrate Judge
ruled that the documents in dispute
were subject to the attorney-client
privilege because they concerned

amendments to the plan and, there-
fore, under Siskind v. Sperry Retire-
ment Program, 47 F.3d 498, 505 (2d
Cir. 1995), the employer was not
acting in a fiduciary capacity. On
appeal to the District Court, the
Magistrate Judge’s ruling was re-
versed. Becher, 129 E3d at 270.

% Id. at 272.
7 Id. at 271

18 An employer does not generally act
as a fiduciary in connection with the
design, amendment or termination
of a single-employer plan. See
Lockheed Corp. v. Spink, 116 S.Ct.
1783, 1789-1790 (1996). However,
where the employer exercises ad-
ministrative discretion related to
such functions, the employer will be
deemed to be acting as a plan fidu-
ciary. See District 65, UAW v.
Harper & Row Publishers, Inc., 696
FESupp. 29, 33 (S.D.N.Y. 1988).

Jeffrey A. Rich is Of Counsel in the
Weintraub Genshlea & Sproul law
firm's Business Counseling Section
His practice focuses on tax planning
and controversy, with an emphasisir
gualified employee benefit plans, ex:
ecutive compensation and tax-exemy
organizations. Mr. Rich holds a
Master of Science in Taxation degree
and formerly practiced as a Certified
Public Accountant with a "Big Five"

accounting firm. Mr. Rich is a mem-
ber of the Taxation Section of the
California State Bar, the Taxation
Section of the Sacramento County
Bar Association, the American Asso-
ciation of Attorney-Certified Public

Accountants and the California So-

ciety of Certified Public Accountants. [{eSba@lelaglagl=ToI SOV el g oye

Editor's Note: The issues discussed
in this article are applicable to En-
rolled Actuaries with respect to the
new privilege granted to them under
the IRS Restructuring and Reform
Act. See the July-August 1998 issue
of The Pension Actuary
-Brian H. Graff, Esq.

ASPA and RS Offer
4 Best of Midstates

Workshops

ASPA is once again teaming up
with the Internal Revenue Service
Midstates Key District Employee
Plans/Exempt Organizations Di-
vision to offer four workshops
that will repeat six topics from the
Midstates Benefits Conference
and offer them in Kansas City,
Missouri; Minneapolis, Minne-
sota; Milwaukee, Wisconsin; and
Tulsa, Oklahoma.

The tentative agenda provides up
to eight ASPA continuing educa-
tion credit hours and will include
topics such as 401(k) design and
testing, a Q&A session with lo-
cal IRS officials, and mergers and
acquisitions. The speakers will
include local pension profession-
als and IRS representative(s).

These intermediate level work-

shops are designed for people
with two to five years of plan and

benefits administration experi-

ence, including: actuaries, con-
sultants, in-house administrators,
lawyers, recordkeepers, accoun-
tants, and others. Watch your
mailbox this spring for a complete

brochure.

The Pension Actuamyelcomes your views
Letters to the editor may be sent to:
The Pension Actuary
Letters to the Editor
ASPA, Suite 820
4350 North Fairfax Drive
Arlington, VA 22203-1619

or email toaspa@aspa.org
or fax to (703) 516-9308
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C 7 depends on how many people are in-
ONTINUED FROM PAGE volved. If there are 49 or fewer indi-

viduals, there is no charge. For 50

Avoiding and Locating Lost or more participants, the fee is $1,750
- plus .01 for each person and .50 per
P&fthIpantS letter forwarded. The letter can be

no more than three pages. It appears
&hat the plan would need to write a
Mfetter for the IRS to forward stating
9%hat the plan is holding assets and

rier to accept assets without thecial Security number and telephon
participant’s signature. If this is the number. Some online directories a
case, the PBGC must be notified byavailable at no cost; others char
filing Schedule MP with PBGC Form nominally for their services. If there - 1o contact, as opposed to a com-
501. If an annuity cannot be pur-

chased, the payment is remitted plete distribution package. The

to the PBGC by usingapaymenBOth the IRS and the :aRr%j;ng Z?('E)Slafi%:\g fﬁg?:t?;?_d
voucher.

- Social Security Adminis- forwarding program. The dis-
Upon plan termination, the . y claimer should read as follows:
adverse consequences of loftyation Sponsor |OSt par_

participants become more pro- . . “In_accordance with current
nounced. First of all, any par-tICIPa@Nt programs. policy, the Internal Revenue
ticipant who has not incurred 5 Service has agreed to forward

consecutive one-year breaks in serare only a few missing participants, this letter because we do not
vice or received a complete distribu-this is the place to start. If larger have your current address. The
tion will fully vest. This means that numbers of participants are involved, RS has not disclosed your ad-
short-serviced employees who, abit may make more sense to use one dress or any other tax informa-
sent the plan termination, would beof the formal programs discussed “9” and h&bS no involvement in
zero percent vested, fully vest. Theater in this article, or a commercial NS Matter.
action of full vesting will probably |ocator service. Requests for less than fifty let-
create lost participants. Alterna-  Commercial locator services canters should be sent to the Disclosure
tively, the plan could be drafted tobe retained to find missing partici- Officer at the nearest IRS District
provide a “deemed” cash out of zergpants. The cost of this service willOffice. Requests for more than fifty
percent vested participants. Secvary based on the number of researcpotential recipients are to be sent to:
ondly, in order for the plan to be con-hours involved; however, the data- |nternal Revenue Service
sidered qualified upon plan bases used are more refined than a Director, Office of Disclosure
termination, benefits must be distrib-general search on the Internet. As a Cp:EX:D Room 1603
uted as soon as administratively fearesult, the cost may seem reasonable 1111 Constitution Ave., NW
sible. This criteria will not be met if when compared to embarking on the Washington, DC 20224
there are undistributed assets. search using internal resources.

If a plan is not covered by the  Both the IRS and the Social Se-
PBGC, or, the plan is not terminated curi ini i .
the plan still mFl)Jst conduct a reasonfousrtlt);)ggirgilgsr:trasg;E:rié) 'Srrr)lznfsrs“ng reasonto do such. In order to

e o use this Program, a valid Social Se-

able search for the missing indi-program was set forth in Revenue

: . ; curity number is needed. Here again,
vidual. There are no specific Procedure 94-22. The IRS is thethe?:nportance of complete andgac-
guidelines as to what constitutes agency most likely to have currenty rate records for all plan partici-

thorough and d|||ge_nt_ search; ratherinformation on an individual _(re- ants is essential. The fee charged
the number of participants who aremember death and taxes). While th(—? : I
o o _ or this service is $3 per letter for up
missing, the amount of benefits in-IRS will not embark on an exhaus-
o : . .. to 200 letters. The request should
volved, and the cost will dictate thetive effort to located missing partici- . - ,
: . ) include the participant's name, So-
appropriate action. There are Severqiants, they will forward a letter to the _. .
: . - . cial Security number, and reason for
alternatives. The Internet has provemddress currently on file for the indi- . '
to be a valuable new tool in the searclyidual. This service is available forthe letter. The_ SSA will not c_onﬁrm
- o ' o . -~ that the participant has received the
for lost participants. Individuals can all humanesituations and is not lim-

. ) . notice, nor will it provide the
be located by name, city, state, Soited to retirement plans. The cost P

Similarly, the SSA will forward
letters if it is has &trong, compel-

20 = THE PENSION ACTUARY m  JANUARY-FEBRUARY 1999



participant’'s address; it will merely 100% withholding. Under this ap ,
forward the benefit notification let- proach, after reasonable efforts fz ASPA Presents Six 40](|()
_ter. R§quests are to be made in writto locate an individual, the_ plan spo Workshops in ]999
ing to: sor would forward the entire accou
Social Security Administration ~ Palance to the IRS. While the IRS  In an effort to bring education to
Freedom of Information Branch has not formally approved this meth-the local level at a price you can af-

4th Floor Annex Building odology, they have publicly statedford, ASPA is pleased to present six
6401 Security Boulevard that the approach is reasonable, pa#01(k) Workshopsin cities through-
Baltimore, MD 21235 ticularly if the amount is less than theout the country. The host cities in-

$5,000 cashout threshold. From alude Atlanta, Boston, Cleveland,

Once a participant’s benefit is . , | . . )
. ) , rly this is , .
vested, it cannot be forfeited. Regu_practlcal perspective, clearly Houston, Philadelphia and Seattle

. . a good use of the money since itwill  These workshops are designed
Ia‘qon Sectlo_n 1.411(a)-4(b)(6) PET et any current tax liability or for beginner to intermediate actuar-
][mts th? f_orfelturehof accrue(z)b?neﬁ;[jsmake its way to the participant in theies, consultants, and other benefits
a?sr E;rgcézalﬂt: ger?e?ﬁ?:?éinitgtir:j i’{_orm of a tax refund. The transac-professionals and yviII_ offer up _to
the participant or beneficiary later ion would _be reported on a Formseve_n hours of contlnum_g educatlc_)n

1099-R mailed to the last known ad-credit. Some of the topics that will

: : dress. Nonetheless, if thisbe discussed include: safe harbor
AN IntereStlng approach, approach is suggested to glans, testing 401(k) plans, partici-

which has yet to recejve client, it should be strongly pant loans, and tricky eligibility and

caveated. Although, one compensation issues.

formal approval but has would wonder how could  Dates and hotel sites for indi-
gained interest. is the con- the IRS really object? vidual workshops are still to be de-

' ] Traditionally, it had termined. The workshops will be
Cept Of 100% W|thh0|d|ng_ been thought that state es-held between late April and July.
. : . . cheat laws could be appli- The “early” registration fees for the
Sme'FS a cla_um. The forfeiture is cable to lost participants; howeverworkshops will be $200 for ASPA
proy|S|onaI_ since the employer '€ the DOL has long expressed the opinmembers and $250 for nonmembers.
mains ob[|gated _tc_) remsta'_[e theion that state escheat laws that treat Janice Wegesin, CPC, QPA, presi-
part|C|fpant SI b dgneﬁt |f_Iater cl_auhm(—:]d. assets of an ERISA-covered plan aslent of JMW Consulting in Palatine,
IR Slrsleoérrnna,zo irlwzci:gastzlotnhsatmil;ta :)Iaenunclaimed property are preempted byllinois, and a local pension profes-
" S ERISA Section 514(a). Therefore,sional, will be the featured speakers for
specifically states that this is the aPit is probably not a wise alternative,each workshop. Wegesin, an enrolled
proach to take only after a reason'especially considering other avail-agent, has more than 19 years of expe-
abl_e search ?ﬁoft' and the _plgn has ble options. rience in the retirement plan area.
valid determma‘qon_ letter, it is safe Missing participants are inevi- ASPA presented Wegesin with the
to assume that it V.V'I.I be acceptabletable. However, the time and expens&998 Educator of the Year award. She
I—r|]owever to date, it is not clear thatof dealing with lost participants canis on ASPAs Board of Directors, a
the DOL agrees. be reduced significantly through amember of the Government Affairs
Transferring the“money to_ th? combination of effective plan design, Committee, and she participated on
employer, even for safekeepmg, proactive administration and creativeboth the Conference and Programs
WOUI.d _clearly V|olate.the reversion investigation. and the Education and Examination
restrictions set forth in the Internal Committees. Wegesin was the origi-
Revenue Code. Assets can revert in nal author' of ASPA'sPension
a defined benefit plan only after aIIAmy Cavanaugh is an employee benadministrator's Courseand she is

benefit obligations have been met. ligfits consultant with the actuarial co-author of the5500 Preparer’s

a plan has lost participants, clearlyang consulting firm of Milliman & panual (Panel Publishers)

there are outstanding benefit obligaRobertson in Albany, New York. She  \we look forward to Seéing you

tions. . __has over 18 years experience in matnis year! For more information, con-
An interesting approach, which ters of plan design, compliance, andiact Ken Morton, Meetings Coordi-

has yet to receive formal approval but,gministration. nator, akmorton@aspa.org
has gained interest, is the concept of '
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| ASPA’s Thirtieth Annual
xﬁﬁﬂ"wd“‘%

jé Conference - Biggest Ever
%
i % Registrants Came From Holland and Kathryn Marticello
é ; Many Levels in Workshop #5Limitations on
Benefits and Contributions Under

1998 ASPA Annual Conference e
by Title Code Qualified Plans - Revenue Rul-

American Socicty of Pession Actwarica

1998 ASPA Annual Conference

Attorney
TWashiagron, D.C,

Actuary

Other(not classified)  |EE—— 8%

ASPAs 30th Annual Conference .. | o
attracted more than 1,500 partiCi- summn ——
pants, including members, nonmem- M 7

anager/Marketing 2%

bers, exhibitors, press, and speakers. ... -
to the Grand Hyatt Washington this vicrs j_._ﬂm. _
paSt October. This record attendance ™ | : : : o photo © Creative Images, 1998, by Bill Petros
was a 7% increase over the 1997 an- WS e IS 20 s 3%

nual conference. Of the total attend- ing 98-1, were very informative and
ees, 70% were ASPA members. The speakers were praised agave new perspectives on several is-
being excellent, knowledgeable,sues.” Our heartfelt appreciation
well-prepared, and very profes-goes out to all the speakers who vol-

Members Attend In Force

1998 ASPA Annual Conference sional. A variety of comments unteered their time, effort, and ex-
Registration Type included, “The speakers’ level pertise.
10% of preparation and expertise was _ _
" better than in many other years;” ~ Actuarial and Employee Benefits
% e THE reatdiversity in speakers’ Firms Top the List

% EMember PACKgrounds was impressive;”
B Nonmember - 1 € Wealth of information

10% [0 Press available from an incredible ar-

Ospeaker  rgy of knowledgeable teachers

from the entire country was re- '

ally great;” “It was truly benefi="""""""*""

cial to hear from the gurus in the L

pension community.” The presence - I

According to evaluations, 89% of government representatives was

of respondents had attended at leastnother element of registrants’ satis-
three or more ASPA Annual Confer-faction according to the following
ences. The most influential reasorcomments: “The IRS Q&A was the

cited was the attractiveness of théest part of the conference;” and “Jim

topics, followed by the opportunity

to earn continuing education credit.

Networking and speakers were als@Eg

primary reasons for participation. In

addition, 87% rated their overall re-
action to the conference as excelle

to good. ;

1998 ASPA Annual Conference
by Business Code
0% 10% 20% 30% 40% 50% 60% 70%

Accounting Firm 5%

Bank/Savings Loan 3%

Investment Firm 5%

Legal Firm 3%

Other(not classified) 6%)|

Gov't Rep. 3%

Most of the conferees hailed
from actuarial and employee benefits
firms primarily on the East Coast.
The attendee base is becoming more
balanced with 40% of the total par-
ticipants women and 60% men.
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As the ASPA Annual Conference ~ Overwhelmingly, attendees en-
is contracted at the Grand Hyattjoyed the Play to Win Reception and
through 2001, the Conference Com-Quiet Chat Room. Many thanks to
mittee faces some challenges in acthe sponsors, Aetha Retirement Ser-

WELcoME NEwW
MEMBERS

commodating the growing number ofvices, Kemper Retirement Plans, and/Velcome and congratulations to

participants. The Marriott Metro Security Capital Real Estate Mutual

ASPA’s new members and

Center across the street from thé=unds. People were having so much recent designees. November-

Grand Hyatt has been contracted tdun, that it has been decided to ex-
provide additional sleeping roomstend the 1999 reception until mid-
and meeting space through 2001night.
There were some growing pains with  Every registrant received a com-
this addition, as participants had toprehensive set of binders. For the
adjust to a conference held at twdirst time ever, the speaker outlines
properties. To make the change awere sold separately on diskette.
convenient as possible, ASPA pro-Binders are still available at $125 and
vided coffee breaks at both hotelsdiskettes are available at $75. Call
Some specialty food functions werethe ASPA Meetings Department at
also held at the Marriott, under the(703) 516-9300 for order forms. The
direction of their award winning chef. diskette price is reduced, as approxi-
The Marriott sits atop the Metro Cen-mately 60% of the speakers submit-
ter subway, the main transfer pointted their information in a format that
of the Metro System. could be duplicated on diskette.
The majority of attendees re- The 1999 Annual Conference
ported that they spent 10 to 30 min-Committee is already hard at work
utes in the exhibit hall, which houseddeveloping the conference agenda
34 companies displaying productsand retaining top-notch speakers. It
Geographic Attendance Breakdown promises to be an-
other information-
loaded conference
that will bring you
back. Mark your
calendars! The 1999
ASPA Annual Con-
ference will be held

—
"h bf’“. 1% .'[“,‘ lrh:l

r .-' . \
gt 1
i
‘ ﬂldﬁ fegca October 24-27,
L | 1999.
l.ﬂ'-

Ty The ASPA Board of
Directors would like
and services. Of those people whdo thank the Annual Conference
submitted the overall evaluation,Committee consisting dbonald A.
95.13% said that the exhibitors of-Barnes, FSPA, Administrative Vice
fered products and services of use tPresident, The Pension Boards -
their company, and 65% said thatUnited Church of Christ, New York,
they plan to make future purchasesN.Y.; Janet S. Eisenberg MSPA,
The March on the Hill was an- Eisenberg Associates, Skokie, Ill.;
other rousing success with more thameverly Haslauer, CPC, QPA,
sixty people meeting with membersHaslauer, Husley & Hall, Inc.,
of Congress and their staff. In theMetairie, La.; and the entire ASPA
next issue ofThe Pension Actuary staff for their great work. Their com-
there will be a follow-up article re- bined efforts resulted in an informa-
garding the March including partici- tive and well-run conference.
pant feedback.
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December 1998.
MSPA

Robert J. Bessen
Kenneth J. Fleischer
Michael I. Helmer
William W. McKee
Dreighton H. Rosier

CPC

Carolyn M. Cassetty
Anne E. Grucza
John W. Hollopetre
Suanne L. Roche
Robert L. Rooks
Catherine Teagarden

QPA

Carrie Y. Anderson

Shannon C. Bayly
Heidi K. Blehm
Laura E. Dirks
Karen S. Eustis
Wanda Macera

Brenda Lee Passwater
Michael Przygocki

APM

Richard E. Burke
Richard D. Landsberg
Virginia B. Mallonee

Francis W. Morley

Ethel Myles-Henderson

Affiliate

Ken Altvater
Mary Andersen
Vigdis Austad

Donnal Scott Avery
Rita K. Edwards
Hank Heidenreich
Nancy Hovanes
Susan Kaltenbaugh
Scott Lusher

Rosemarie M. Panico-Marino

Kenny Phan
Karin H. Roche
Ranee Rooney

Dianne Stevenson
Jeane Wechsler
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CONTINUED FROM PAGE 1

Washington Update

PBGC is aggressively pushing
these proposals within the Clinton
Administration, hoping to have
some of them included in the
Administration’s fiscal year 2000
budget proposal to be released to-
ward the end of January.

It will, unfortunately, be an up-
hill battle for the PBGC. Other
Clinton Administration agencies,
namely Treasury and the Department
of Labor, have generally not been too
enthusiastic about some of these pro-
posals. Nonetheless, both the PBGC
and ASPA have been delivering the
message that defined benefit plans
continue to play a critical role in the ’
private retirement system. In fact, it
is possible that President Clinton, in
the State of the Union address, may
mention the importance of defined
benefit plans and that steps need to
be taken to make them more attrac-
tive. Such a statement would send an
important message to Congress that
any retirement savings legislation
should include initiatives for defined
benefit plans.

Following is a summary of the
more significant proposals being
considered:

* Increase Compensation Limit —
The current compensation limit of
$160,000 would be increased to
$235,000. ASPA has been sug-
gesting that the limit be increased
to $300,000, which would be ap-
proximately the limit today had
the original $100,000 ERISA
limit on Keogh plans been in-
dexed for inflation.

* Increase 415 Limit — The
$130,000 limit on annual defined
benefit plan benefits would be in-
creased to $140,000 (or perhaps
higher depending on the revenue
cost). The original dollar limit in
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ERISA was $75,000 at age 55. If
that limit had been indexed since
ERISA, the dollar limit at age 65
would be over $450,000. An alter-
native proposal would begin ac-
tuarially reducing the dollar limit *
from age 62 rather than the Social
Security retirement age. ASPA has
indicated its preference for in-
creasing the overall limit as op-
posed to the limit for early retir-
ees, since increasing the overall
limit will be more appealing to a
larger class of employers (and will
also benefit early retirees).

Complete Repeal of Full Fund-
ing Limit — The 150% (increas-
ing to 170%) of current liability full *
funding limit would be completely
repealed. In addition, deductible
contributions toplans (regardless
of size) would be allowed up to
unfunded termination liability.

Allow Funding to Reflect In-
creases in 415 and Compensa-
tion Limits — The funding rules
would be modified to allow em-
ployers to fund plans by project-
ing future cost-of-living increases
in the covered compensation and
benefit limits.

Eliminate Frozen Plan Top- ,
Heavy Accruals —Frozen de-
fined benefit plans would no
longer have to make top-heavy
accruals for non-key employees.
ASPA has suggested as an alter-
native with broader application
that the minimum accrual for all
top-heavy defined benefit plans
should not have to exceed the level
of accrual for key employees pro-,
vided in any year. This is essen-
tially the same rule, which cur-
rently applies to top-heavy defined
contribution plans.
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Provide PBGC Premium Break
for Start-up Plans — Proposals
being considered include phasing
in the variable rate premium, or
perhaps eliminating it altogether
for the first five years of a plan.
Further, a reduced flat-rate pre-
mium for the first few years of a
plan is also being considered.

Allow Owners to Opt-Out of
PBGC Coverage —ASPA has
suggested that allowing owners to
opt-out of PBGC coverage with
respect to their own benefits
would significantly encourage
adoption of defined benefit plans
by small businesses. In particular,
such a rule would seriously reduce
the risk of a small business plan
being subject to the variable rate
premium.

Clarify Rules Applicable to
Cash-Balance Plans —The un-
certainty surrounding the rules
governing cash-balance plans
needs to be clarified so that com-
panies of all sizes, not just the larg-
est ones, can fairly determine
whether such a plan might make
sense. In particular, the rules re-
lating to applicability of section
417(e), the backloading rules, and
the definition of accrued benefit,
need to be clarified in a manner
that reflects how cash-balance
plans operate.

Eliminate Barriers Between
401(k) Plans and Defined Benefit
Plans —The proposal would allow
pre-tax employee contributions to
be made to a defined benefit plan.
Further, the proposal would allow
matching contributions into a de-
fined benefit plan in the form of ad-
ditional accruals (or credits to a cash
balance account).

Allow Partial Retirement — The
in-service distribution rules would
be modified to allow such distri-
butions beginning at age 55. Such
a change would facilitate employ-



ees’ transition into retirement by
permitting part-time employment
while receiving pension benefits.

In support of these initiatives,
ASPA met with the Clinton
Administration’s inter-agency task
force on pensions, which consists o
representatives from the PBGC
DOL, Treasury, and the National
Economic Council. ASPA represen-
tatives included current ASPA Presi-

its web site the entire list of possible
guestions being used by its investi-
gators. It includes additional ques-
tions that were not included in the
original letter we received. You can
access this complete list through the
government affairs section of our
web site atwww. aspa.org/
ASPAgovt.htm .

Vote for your favorite Defined
Benefit Plan Proposal! Go tg
the Government Affairs sectio

of the ASPA website at
www.aspa.org/ASPAgovt.htm
and let us know which proposal
you like best. We will let
government officials know what
you think!

dent Carol Sears, FSPA, CPC, anggq randomly selected plan spon

Brian Graff,Esq. ASPA Executive
Director. We wereaccompanied by
Ron Gebhardtsbauer, MSPA, who i
the Pension Fellow at the American
Academy of Actuaries.

At the meeting we emphasized
the importance of providing appro-
priate incentives to employers to en-
courage the establishment and
maintenance of defined benefit plans.

have been adopted in the past ha
directly resulted in numerous plan
terminations. Ironically, this has re-
sulted in reduced benefits for low-
to-moderate income workers as
many employers simply abandoned
employer-sponsored plans. We pro
vided evidence showing that defined
benefit plans are extremely effective
at delivering retirement savings for
these groups of workers whom gen

The restrictions on these plans thiF

Brian H. Graff, Esq., is executive
director of ASPA. Before joining

sors throughout the country. We re-ASPA, Graff was legislation counsel
_printed one of these letters in theto the U.S. Congress Joint Commit-
SASPA ASAFDOL has now posted on tee on Taxation.

WWW.aspa.org

Attention members!

You can now access and search past copies of ASPA ASAPs
online in the Members Only section. Check it ouitgt://
www.aspa.org/memonly/aspaasapweb/ASPAasapdir.htm

Get your copy of The Pension Actu-
ary early... before it is even mailed
out! How?

Download it from the Members Only
section at www.aspa.org!

erally would not save for retirement
otherwise.

Although we were told we made
some very persuasive arguments,
recognize that many of these propos
als will be a tough sell, particularly
given the revenue costs involved.
Nonetheless, these ideas are clear!
headed in the right direction, and
continue to send the signal that the
past restrictions placed on plans wen
too far.

Y2K Enforcement Initiative

As reported inASPA ASARS8-
37, the Department of Labor has ini-
tiated a Y2K enforcement program,
consisting of a series of questions tc
be sent by letter to approximately

Defined Benefit Workshops in 1999

Dallas - Newark - San Francisco

For the first time ever, ASPA is
offering threeDefined Benefit
Workshops for the convenience of
intermediate-level professionals
with two to five years of experience
in the pension field.

These one-day DB workshops
will be offered in three hub cities
in 1999.

» Dallas, Texas — April 23

(preceding ASPA's new Summer
Conference)

Take advantage of this great
learning opportunity. Watch for the
complete brochure this spring. The
“early” registration fee will be $250
for ASPA members and $320 for
nonmembers.

For more information, call Janet
Kamvar, Meetings Coordinator,
Newark, New Jersey — May 11 at (703) 516-9300, or you can e-mail
her atikamvar@aspa.org

San Francisco, California—July 10
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CONTINUED FROM PAGE 2

IRS Issues Safe Harbor Guidance

tive Contribution. The contribution

cost should be similar to the top-
heavy minimum contribution, and the
employer avoids having to perform
the ADP test. One difference may be or qualified nonelective contribu-
that the plan will need to provide tions.

100% vesting, if not already pro- opservation: By using a safe har-

tion purposes (other than for pur-
poses of permitted disparity).
However, they may not be used as
qualified matching contributions

because elective deferrals under
the plan are limited to the Code
8402(g) limit ($10,000 in 1999) or
the Code 8415 limit. A 401(k)
safe harbor plan also may suspend
a participant’s elective deferrals
because the participant received a
hardship distribution from the
plan.

ACP Test Safe Harbor
An employer may avoid per-

vided.

Additional Rules Applicable to
401(k) Safe Harbor Plans:

26 =

forming the ACP test with respect to

bor contribution approach, an em- any matching contributions for a plan
ployer could design a cross-testedear if: (1) each non-HCE eligible to
401(k) plan that allows the maximumyecejve a matching contribution un-

condition a Safe Harbor Matching at less cost than a non-safe haroployee under a 401(k) safe harbor

Contribution or a Safe Harbor
Nonelective Contribution on em- *
ployment on the last day of the
plan year or the completion of a
certain number of hours of service.

A 401(k) safe harbor plan may

cross-tested plan.

plan (as described above) and (2) the

Safe Harbor Nonelective Contri- plan satisfies one of the following
butions, butnot Safe Harbor limitations.

Matching Contributions, may be .,
used to satisfy the top-heavy re-
quirements.

provide additional matching or OPservation: Safe Harbor Nonelec-
nonelective employer contribu- tive Contributions can serve “triple

tions.

A 401(k) safe harbor plan may
limit the types of compensation
upon which an employee may de-’
fer in a manner that is reasonable
and uniform for all employees. In
addition, the employemay limit
compensation to only compensa-
tion earned while an employee is
eligible to participate in the plan.

Safe harbor contributions may not
be withdrawn for hardship.

Generally, a 401(k) safe harbor
plan must have a 12-month plan,
year. However, a new plan may
have a plan year as short as 3
months.

The employer must actually make
the Safe Harbor Matching Contri-
bution or Safe Harbor Nonelective
Contribution within 12 months
after the close of the plan year.

Safe harbor contributions may be
used for general nondiscrimina-
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duty,” in that they can help a plan
satisfy the safe harbor, top-heavy and
general nondiscrimination rules.

A 401(k) safe harbor plan must
provide employees with a reason-
able opportunity to change their
elective deferral elections. Ac-.
cording to the IRS guidance, area-
sonable opportunity exists if the
employee has at least a 30-day
period after he or she receives the
annual Safe Harbor Notice (de-
scribed below) to make or change
an election.

A 401(k) safe harbor plan may
limit the amount of elective defer-

rals an employee may make dur-
ing a plan year, provided such
limit does not prevent employees
from deferring enough to receive

The plan uses the basic matching
formula, and no other matching

contributions are available under
the plan.

The plan uses the enhanced
matching formula and the match-
ing contributions are only made on
elective deferrals up to 6% of

compensation, and no other
matching contributions are avail-

able under the plan.

If neither of the above applies, the
ACP test still will not apply to the
matching contributions if: (1)
matching contributions are not
made with respect to employee
after-tax contributions or elective
deferrals that in the aggregate ex-
ceed 6% of compensation; (2) the
rate of matching contributions
does not increase as the rate of em-
ployee after-tax contributions or
elective deferrals increases; and
(3) HCEs do not receive higher
rates of match than the non-HCEs.

the maximum amount of the Safeppservation: An employer that al-
Harbor Matching Contribution |65 employee after-tax contribu-
provided under the plan. A 401(k) tions must continue to perform the

safe harbor plan will not fail to ACp test with respect to the after-tax
qualify for the safe harbor merely ontributions.
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Observation: A 403(b) plan canalso  under the plan. mally adopt the relevant plan provi-
take advantage of the ACP test safgypservation: The notice require- SIOns.

harbor if the plan satisfies the safements are quite comprehensive. (Be©bservation: -~ While an employer
harbor contribution requirements, |y js a sample notice.) Reference§@y Wait until the end of the reme-
the notice requirements, and theyg another document, such as thdlial amendment period to adopt safe
matching contribution limitations.  symmary plan description (SPD),harbor plan provisions, the Safe Har-

Safe Harbor Notice should be acceptable provided all in-POr Notice will require employers to
To qualify for the ADP and the formation is readily accessible to thedecide before then which safe har-
ACP safe harbors, each eligible emparticipants. For 1999, any good Por method it wishes to use. For ex-
ployee must receive an annual writfaith effort by the employer to com-@mple, a calendar year plan must
ten notice of the employee’s rightsply with the notice requirement is ac-Send out the Safe Harbor Notice by
and obligations under the plan. Forceptable. (If the SPD is used as thé/larch 1, 1999, effectively locking the
plan years that begin on or beforeexclusive notice, then it must be up€mpIoyer into a specific safe harbor
April 1, 1999, the employer must dated and distributed each year.) _TethOd- Intatddltlon, i a_lzlla” Lfmder
rovide the notice to participants no IS current terms provides for a
b 0 i 3 Plan Amendments matching contribution or nonelective
later than March 1, 1999. Thereaf- 14 qualify as a 401(k) safe har- ) :
icei - ) contribution which exceeds the safe
ter, annual notice is required betweem,, plan, the plan must specify th i :
30 and 90 daylsefore the beginnin ' o harbor contributions, it would ap-
g 9 type of safe harbor contribution and
. pear the employer must amend the
of the plan year. For an employegne formula the plan will use to
i . plan before any employee earns a
who becomes eligible later than thequahfy as a safe harbor plan. Nor- ht 1 h hiaher benefit if th
90" day before the beginning of eachnajly, plan documentation to this - o0 0 >:07 LINET DENET: T 16

; ; employer intends to provide only the
plan year, the notice can be given agffect must be in place before the first. 10 o> b y

any time up to his or her date of eli-qay of the plan year. However, the%afe harbor contribution.

gibility. For a new plan, notice can |Rg has stated that a 401(k) safe har- The IRS guidance contains other
be given up to the first day of the first), plan may utilize the remedial rules relevant to the adoption of a
plan year for employees eligible asymendment period for recent law?01(k) safe harbor plan. Practitio-
of that date. The notice must describ%hanges. Therefore, an employer thd1€'S and employers should c_arefully
the following: wishes to adopt a 401(k) safe harbove€igh the advantages and disadvan-
« The availability and amount of the plan in 1999 will have at least until 129€s of @ 401(k) safe harbor plan

Safe Harbor Matching Contribu- the end of the 1999 plan year to for2€fore acting.

tion or the Safe Harbor Nonelec-

tive Contribution under the plan. Special Notice to Eligible Participants of the

 Any other contributions that are [Company] 401(k) Plan?
available under the plan (includ-

ing the potential for a discretion- This
ary matching contribution) and thetant i
conditions under which such con-
tributions are made.

Special Notice provides impor-lar-for-dollar matching contribution

nformation relating to your par- on your salary deferrals up to 3% of

ticipation in the [Company] 401(k) your compensation and then a fifty-

Plan for the plan year that beginscents on the dollar matching contri-

* The plan to which the safe harborfganuary] 1, 1999 (called the “1999bution on your salary deferrals from
contributions will be made, if dif- Plan Year” in this notice). You should 3% to 5% of your compensation. You
ferent from the 401(k) plan receiv- consider this information as you de-are 100% vested in this special
ing the elective deferrals. cide how much (if any) of your com- matching contribution.

« The type and amount of compen{ensation you wish to defer into theExampIe: Assume Mary earns
sation upon which an employee401(k) plan for the 1999 plan year. 30 000 in compensation for the

may defer. Special Matching Contribution 1999 plan year. She elects to defer
* The periods available under thefor the 1999 Plan Year $3,000 or 10% of her compensation

plan for an employee to make de+or the 1999 plan year, the Companynto the Company 401(k) Plan. The

ferral elections. will provide you with aspecial Company will provide her with a

« The withdrawal and vesting pro- matching contribution. The special Matching contribution of $1,200 (a
visions applicable to contributions matching contribution will be a dol- $900 match on the first $900 she de-
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fers and $300 on the next $600 she
defers).

Estimated special matching contri-
bution: If you would like to estimate
how much the Company will contrib-
ute as a matching contribution for
you, you can use the worksheet at thé
end of this Special Notice.

No other matching contribution
will be made.The special matching
contribution replaces the matching
contribution formula that applied in
prior years and that is described in
your Summary Plan Descriptién.

Compensation: The amount of your 3
compensation that the plan consid-
ers for these special contributions is

match that is no less than the match
under the basic formula, but which
may be greater at certain deferral
levels), then the notice will need to
be modified accordingly. The
worksheet also assumes the basic

formula is being used.

This paragraph should be modified
if the company will make an addi-
tional matching contribution. Also,
if the plan’s current matching for-
mula is more generous than the
safe harbor matching formula, then
the plan may need to provide the
more generous formula to avoid
violation of the anti-cutback rules

of Code §411(d)(6).

This paragraph should be modified
if the plan does not allow in-service
withdrawals at age 59 %, or uses a

the same compensation the plan uses 'ater age.

for other contribution purposes.

Withdrawal restrictions: Generally,

any special contributions made on
your behalf may not be withdrawn
until you separate from service, at-
tain age 59 1/2, or become disabled.

Administrative procedures: You

may start or change your deferral
election for the 1999 plan year by
completing a new salary deferral

agreement and returning it to the PlafFStimate your 1999 compensation:

John P. Griffin, J.D., LL.M., and
Charles D. Lockwood, J.D., LL.M,,
are partners in a Colorado-based em-
ployee benefit consulting practice.
Each has over 15 years of experience
in the employee benefits area. Mr.
Griffin’s experience includes work with
the IRS, the U.S. Department of Labor
and 11 years of private consulting. Mr.
Lockwood also has worked with the
IRS and has 9 years of private consult-
ing experience. Both have conducted
numerous plan self-audits, including
audits for several Fortune 500 compa-
nies as well as for small and mid-sized
companies. Their practice currently
specializes in plan compliance issues,
and they are drafting prototype retire-
ment plans for FDP Corporation.

Special Matching Contribution
Worksheet

Estimate the amount you will defer for 1999:

(A)
(B)

Administrator. You may start or Divide (A) by (B) and enter the result to two decimal

change an election at any time durplaces (example: $1,000/$20,000 = .05):
ing the next 30 days, and at any othéhetermine your deferral percentage (C x 100):

time described in your Summary

Plan Description or on the election|r (D) |S 3% OR LESS:

form.

©)
% (D)

Please refer to the Summary Plaryoyr matching contribution will equal A.

Description for additional informa-

tion on additional Company contri- | (D) IS MORE THAN 3% BUT NO MORE THAN 5%:

butions, withdrawal restrictions, and

other plan features, such as how angoyr matching contribution will equal:

when you may change your deferral
election.

Endnotes

1 The sample notice assumes the
company will provide the basic safe
harbor matching contribution for-
mula, as described in IRS Notice 98-
52. If the employer will provide the
safe harbor nonelective contribu-
tion or an enhanced matching for-
mula (i.e., one that provides a
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.03 x B
Plus
Total matching contribution

IF (D) IS MORE THAN 5%:

.04 x B
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5 x[C-.03] x B

Your matching contribution will equal:




Focus on E&E
The Grading Process —

Why Does It Take So Long?

by Scott Miller, FSPA, CPC

ince new exams are written for each testing cycle amgbonse. If statistics are consistent

neither the candidate base nor the level of the exarﬁmefﬁ’een exams, grades should also
e consistent.

consistent from cycle-to-cycle, each exam needs to have anis entire process takes some
pass mark set which fairly represents the appropriate niérR. The pass marks will be posted

. . on ASPA's web sitev{ww.aspa.org
for that exam and the facts in effect at that time. as soon as they are set by the indi-

A candidate’s answers to thejdentity is kept confidential from the Vidual committees.  All candidates
multiple choice examinations arecommittee and graders. will be notified by mail no later than
analyzed in statistical reports which The essay grades and Statisticé]:ebruary 261 1999
include: scoring each candidate’sreports are submitted to the appli- "€ committee keeps abreast of
answer sheet by giving each correcgaple exam committees and the exarfVoVing professional exam admin-
response one point and giving eacthair, who have been trained in thdStration philosophies and methods.
incorrect or omitted response zeraytilization of current and historical W€ hope this explanation takes the
points; determining the mean and th@xam statistics, and have an undefMystique away from the grading pro-
median of the above scores, as welltanding of the intent of the exam.C€SS- It is ASPA's intent to be fair to
as other overall exam statistics; deEach committee discusses and u|t|!he candidate and make the ultimate
termining the mean score of all canmately agrees on the mark ranges. d€signations meaningful.

didates answering each possible sgome normal grading fundamen-
response on each question; and cafals currently include: the lowest ¢ 5 willer. ESPA. CPC. is avi
culating other common exam dis-passing score shall not be greaterCO dent IfiréPA hai ’IS?AVSICF(,EA
crimination and difficulty level than 70 percent of the total possibl rI(EE;IFer;r?d resi;j(;nétmg;axguarial
statistics per question. score; and all questions which carry_ _ " Gl?ou Inc. in South Sa-
Essay answers are sent to asynusual statistics are carefully re- NY gM'IIerpser os as the gen
signed graders, and each essay grad@ewed. Such reviews may result in eml, hair f,IASPA’ VEd i g d-
grades the same question for all esomitting the question from all scores,gxaaniir?;[ign Commsitteeuca on an

say candidates. The candidate’sr allowing more than one correct

Attention EAS!

Notice from the Joint Board for Actuaries

Enrolled Actuaries are advised that: prefix for a signature date during this three-month pe-
1. An enrolled actuary is not permitted to use the newi@d. The 96- prefix will be rejected for a Schedule B
this case 99-) prefix until such time as he/she has lydegre the signature date is April 1, 1999 or later.

officially notified in writing by the Joint Board of his/hgsatrick W. McDonough, Esg., has been appointed the
entitlement to do so. See instructions of Schedule Bexecutive director of the Joint Board. The Joint Board's
2. An enrolled actuary who has not yet received offi@ddress is JBEA, Internal Revenue Service, Attention:
notification from the Joint Board should use the 96- gteAP:DOP, 1111 Constitution Avenue, N.W., Washing-

fix if he/she signs a Schedule B in the first three moriths DC 20224. The phone number is (202) 694-1891
of 1999. The IRS Service Center will not reject the @64 the fax number is (202) 694-1854.
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BusiNEss LEADERSHIP CONFERENCE

Skills and Strategies for the
New Millennium

The agenda is almost finalized for NEW for 1999: Previously The Boca Raton Resort is close to
the next BLC, which is to be held available only for ASPA members, Miami International Airport, Fort
May 2-5, 1999. the BLC will be available to other Lauderdale-Hollywood Intern-

. organizations’ members.  ational Airport, and Palm Beach
Back by popular Airport.
demandPeer | JOIN US for this unique
Networking ASPA conference! The resort is situated between the
Groups These Intracoastal waterway and the
sessions will Conference Location: Atlantic.
include structure: Boca Raton Resort & Club
discussions on g 501 East Camino Real Resot Activities:
marketing Boca Raton, FL 33431-0825, 0 18 hole golf courses
strategies,

Hotel Reserations: : 20” 'c\j/la?aEZinel'filver Medal
(561) 447-3000 ward of Excellence

e 34 clay tennis courts (12 lighted)
There’s lots to do!

software issues,
administrative
forms, and much

New this yearinteractive

Workshopson the following issues: ASPA Benefits Councils

» human resources, compensation

benefits, hiring and firing Calendar of Upcoming Events
« office automation, Y2K, :
paperless office, software, the Date Location Event
Internet January 21 Atlanta Workshop: Retirement Planning in the
« revenue sharing, disclosure, ~_ Next Millennium _
obligations Speakers: Fred W. Munzenmaier, F.S.A, and Charles E. Chittenden, F.S.A.
 daily administrative issues and | January 26 Philadelphia Joint Luncheon Meeting with PEB/
balance forward administrative on IRS Self-Correction Programs
ISSUes _ _ February 11 Cleveland To be announced
Threegeneral sessionthat will
include: February 11 New York Members-Only Cocktail Party
. tentati
» Malcolm Baldridge (tentative)
implementation February 23 Philadelphia Members-Only Breakfast Roundtable
. alliances, mergers, and on Fiduciary & 404(c) Issues
acquisitions March (date tha) Philadelphia Luncheon on Document Updates
e customer focus, the strategic h h | g di
vantage point March 4 Chicago Local DOL Update & Audit Issues
The BLC mission is to assist firms | March 9 Orlando To be announced
Wlth_addressmg_ pus_lness issues anfl March 11 Cleveland To be announced
staying competitive in an ever-
changing environment. For more information, please call the Amy Emery at (703) 516-930.
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PIX Digest ct credi
Feb.1-Mar. 10 Registration for spring courses

may have a 25% money purchas

plan, because he didn't have any e

ployees, while she might have

profit sharing plan and some eligibleApril 1 Registration deadline for EA-1A and B examinations

employees. In addition to his own, o 1, EA-1A classes, Chicago, IL ' 10
business, he helps her manage he

?April - May Two Defined Benefit Workshops 7
r(Efentative)

: 11-12 EA-1B classes, Chicago, IL 10
business and employees, thereby
performing services for her busi-, . o . —
ness, for which he is paid. WhileApnI 15 Early registration deadline for ASPA June examinations
arranging the wedding, getting theApril 16-17 EA-1A classes, Los Angeles, CA * 10
dress, picking out rings and getting  18-19 EA-1B classes, Los Angeles, CA 10
2'(')szeril?;i\)lzil;ogsgle;’oﬂ]ee dhi?grayApril 24-25 EA-1A classes, Washington, DC * 10

- - i t

number 27 on their checklist - call a 2621 EA-IB classes, Washington, DC 10
pension consultant! April 29-30 Midstates Benefits Conference, Chicago, IL 15

After the wedding, their busi-

nesses are now a single employer, I}J{Iay - July Six 401(k) Workshops (TBA) 8
controlled group! Not to worry, as May 1 Final registration deadline for ASPA June examinations

they will be able to take advantage

of the transition rule under SectionMay 1-2 ASPA Weekend Courses, Denver, Colorado 15
410(b)(6)(C), giving them a full plan C-2(bB), C-2(DC), C-3, and C-4

year following the wedding to deal May 2.5 Business Leadership Conference 10
with the coverage and discrimina- o

tion issues which may arise. How-May 17 EA-1A and B examinations '

ever, as standardized prototypesyjay 20 - 21 Northeast Key District Benefits Conference 15

their plans likely include language (tentative)
that extends coverage to all employ-

ees of a controlled group automati-une 2 C-1, C-3, and C-4 examinations *
cally. This could be a nasty surprisejne 3 C-2(DC) examination *
especially when one of the plans is o

a generous money purchase pensiohine 4 C-2(DB) examination *

plan. The plan language overrides
the permissive transition rule of
410(b). His standardized money
purchase plan has no last day or
1,000 hour requirement for contri-
bution, causing a full 25% contri-
bution to be due for her employees,
giving a new meaning to "the mar-
riage penalty”. To read the entire
thread, download the file
married2.fsg.

Exam candidates earn 20 hours of ASPA continuing education credit for
passing exams, 15 hours of credit for failing an exam with a score of 5 or
6, and no credit for failing with a score lower than 5.

ASPA offers these courses as an educational service for students who
wish to sit for examinations which ASPA cosponsors with the Society of
Actuaries and the Joint Board for the Enrollment of Actuaries. In order
to preserve the integrity of the examination process, measures are taken
by ASPA to prevent the course instructors from having any access to
information which is not available to the general public. Accordingly, the
students should understand that there is no advantage to participation in
these courses by reason that they are offered by a cosponsor of the
examinations.
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awaited guidance on the implemen-
tation of 401(k) safe harbor plans. In
the month following the notice, over
75 messages were posted on PIX
PIX Dicest with comments, analysis and ques-
tions regarding safe harbor plans.

U . S . C O rp O rati O n S A number of questions have been

raised regarding the safe harbor

Own e d b FO re i n matching contribution, as well as the
y g requirements any other matching

must meet when the employer is us-

Pa re nt CO m pany ing the 3% non-elective safe harbor

contribution. Also, questions regard-
[Thread 68255] the parent company (and this persoihg the notice requirement and a

Frequently, pension practitionerswould not be a statutory exclusion).couple of sample notices have been
are consulted about setting up d&urthermore, prototype plans that auposted.
qualified retirement plan for a do-tomatically cover all members of a  Some of the major concerns fo-
mestic corporation, and it turns outcontrolled group might be extendingcus on the extent of the information
that it is substantially or wholly coverage to entities and employeegequired in the notice, to what extent
owned by a foreign parent companythat they do not even know about. the safe harbor requirements conflict
These are frequently subsidiaries of ~ Another problem arises fre- with a "per pay period" matching
European, Japanese or other Asiaguently, as the parent companiegontribution, if a non-safe harbor
companies that are organized as daypically will send their own citizens match can have a "last day" require-
mestic corporations. The only dif-to work for their subsidiaries in the ment in a safe harbor plan using the
ference between them and any othe).S. for a period of time. As legal 3% contribution, and the transition
domestic corporation is the stockresidents being paid in the U.S., theyyles for 1999.
ownership. are no longer excluded under the non-  With the March 1, 1999 deadline

These arrangements call forresident alien exclusion. Since theyfor issuing safe harbor notices, time
careful analysis before proceedingare frequently not Highly Compen- s short. To get up to speed on safe
with a qualified retirement plan. Fre-sated Employees, they usually musharbor plans, download the file
quently these foreign parent compabe included in the plan. If it is a safehbr2.fsg. Also, be sure to follow
nies will have more than one U.S.401(k) plan, these employees willongoing messages in Forum 1, as this
subsidiary, possibly creating a con-ypically not defer, thereby hurting topic is sure to continue as the March
trolled group of corporations. Fur-the ADP test results. Potentially, a1, 1999 deadline draws near.
thermore, the local management obigger problem if they do defer is Note: For further reading on this
the subsidiary you might be dealingwhat to do with their account balancetopic, refer to the cover page article
with may not even know about anywhen they return to their own coun-titled IRS Issues 401(k)/(m) Safe
other domestic subsidiaries. Thistry. Typically they are still employed Harbor Guidance
raises the usual coverage concerngy the parent company. So, without .
but without the data, it is impossiblea separation from service, their The Wedding Was

to know if the plan will pass. Be- 401(k) deferrals are not distributable. Perfect....
yond the coverage problems, special To read the entire thread, down- [Thread 69486]
plan provisions must be consideredload the file foreign2.fsg. When two people meet and fall

o oonos . Here Come Safe Harbor % 01® e e hl ey re bl
> 401(k) Plans pioy P

come must be used to exclude the is just one more thing they have in
employees of the parent company [Thread 65998 69498 70059  common. In fact, they may both have
back home. However, this provision 69953 70406] set up similar retirement plans using
will not exclude a U.S. citizen who At the end of October, the IRS similar standardized documents. He

might be working abroad directly for issued Notice 98-52 with long- _
Continued on page 31
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